STAFF REPORT

TO: Hailey City Council

FROM:  Beth Robrahn, Planning Director£>€_

RE: Appeals of Planning and Zoning Commission decisioné regarding CSM Building
Design Review '

DATE: January 26, 2009

Appellant:  Leargulf LLC
Project: CSM Building

Location: Lot 1A, Block 3, Airport West Subdivision, Phase II (1760 Lear Lane)

Zoning: Service Commercial Industrial-Industrial (S CI-I)

Facts

The Airport West Annexation was approved by Council on December 10, 2001. The annexation
agreement specifically required the developer to install sidewalks on both sides of Aviation
Drive. The Final Plat of the Airport West Subdivision, Phase One was approved by Council on
June 10, 2002. The fina] plat of the subdivision of Block 3 was approved by Council on July 26,
2004. Despite the requirement in the annexation agreement and approval of the subdivision plat,
the City did not require a sidewalk on the west side of Aviation Drive between the entrances of
Merlin Loop. /

Procedural History :

On June 16, 2008 the Hailey Planning and Zoning Commission considered an application
submitted by Leargulf LLC for Design Review approval of a new 6,474 square foot, 3-unit
commercial building, located at Lot 1A, Block 3, Airport West Subdivision, Phase II (1760 Lear
Lane). The Commission conditionally approved the design review application. Condition (m)
stated, “the Planning & Zoning Administrator has the authority to approve minor modifications
to this project prior to, and for the duration of a valid Building Permit”.

The Planning Department received plans on September 9, 2008 with modifications to the CSM
Building design review approval. The administrator identified the following modifications to the
CSM Building: _

e The addition of a second story deck on the east and west elevations, approximately 175

square feet each

e Change of windows to doors leading out to the deck on the east and west elevations

e Removal of the lower roof standing seam on the east and west elevations

¢ The addition of a trellis on the south elevation

On October 20, 2008 the issue of whether the modified plans warranted a new public hearing
was brought to the Planning and Zoning Commission. The Commission agreed with the
Administrators determination that the modifications were minor and could be administratively
approved.
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The Appellant submitted a Notice of Appeal dated October 28, 2008.

A letter dated October 31, 2008 was sent to the Appellant from the Administrator notifying the
applicant that the Administrator determined the modifications to be minor and approved them
administratively. This letter erroneously referred to Section 6A.3.g of the Hailey Zoning Code
as the authority for approving the modification administratively. The letter was rewritten on
November 25, 2008 with the correct citing of condition (m) of the original design review:
approval. o |

The Appellant submitted a Notice of Appeal dated November 11, 2008.

On December 1, 2008, the Hailey Planning and Zoning Commission cohsidered an‘ aﬁp‘eal
submitted by the Appellant, Leargulf; LLC appealing an administrative approval of minor
modifications to design review approval for the CSM Building given by the Commission on June
16, 2008.

Section 3.6 of the Zoning Ordinance establishes the procedure for appeals as follows;

“A party aggrieved by a final decision of the Administrator, Hearing Examiner - or
Commission may appeal in writing any final decision by filing a Notice of Appeal with
the Hailey City Clerk within fifteen (15) days from the date of the decision. An appeal of
a final decision by the Administrator or the Hearing Examiner shall be héard by<the
Commission. An appeal of a final decision by the Commission or ani appeal of a decision
heard on appeal by the Commission shall be heard by the Council. Any‘appeal shall riot
be a de novo hearing and shall be based solely on'the record before the' Administrator,
Hearing Examiner or Commission, as the case may be. The record shall consist of 41l the
documents presented to Administrator, Hearing Examiner or Commission (such as the
application, supporting documents, letters and studies), the minutes of any meeting and
the. findings of fact and conclusions of law. The Appellant may also have a verbatim
 transcript of the hearing before the Hearing Exaniiner or Commission prepared to be

_ submitted on appeal. The cost of the preparation of the record and transcript shall be paid
by the Appellant. The appeal shall specifically state the decision appealed the issues to
be raised on appeal and reasons for the appeal. If no appeal is filed within the fifteen (15)
day period, the decision shall be deemed final. o o :

At the time of the filing of the Notice of Appeal, the Appellant shall pay the costs of
preparing the transcript and record estimated by the Administrator and the fee for filing
an appeal, as established by ordinance. The Administrator will prepare one original
transcript (if applicablé) and record and 8 copies of the transcript (if applicable) and
record. If the costs of preparing the transcript and record exceed the estimated costs paid
by the Appellant, the Appellant shall pay the difference before a hearing on the appeal is
heard. ' ‘ ’ :

Once the transcript and record have been prepared, the Administrator shall schedule a
_héaring on appeal with the Commission or Council for the next available hearing date. If
the Appellant desires to file a brief in support of the appeal, the Appellant shall file
original brief and 8 copies of the brief with the Administrator five business days before
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the scheduled appeal hearing. If the brief is not timely filed, the Commission and the
Council may elect not to consider the brief. The Appellant and Appellant’s representative
and a City representative shall only be entitled to present argument before the
Commission or Council.”

Based upon the foregoing, the Commission affirmed the Administrator’s decision with regard to
approval of minor modifications and concluded that:

1. The Administrator has the authority to approve minor modifications to design review
approval. :
2. The changes submitted by the applicant are minor.

The Appellant submitted a Notice of Appeal dated December 26, 2008.

The Appellaht submitted an Appeal Brief dated January 5, 2009 to summarize the three appeals
filed by the Appellant.

Issues :

The Appellant raised seven (7) issues on appeal, summarized on pages 3 through 7 of the Appeal
Brief dated January 5, 2009. Staff believes that the decision of the Planning and Zoning
Commission should be affirmed on six (6) of the seven (7) issues. The staff will only address the
seventh issue described on pages 4 and 5 of the Appeal Brief. In the fourth issue, the Appellant
asserts that the design review sidewalk requirement for the appellant’s project is contrary to prior
city approvals. The City has approved three design review applications for buildings along
Aviation Drive and Merlin Loop without requiring public sidewalks. In light of these approvals
and the City’s decision not to require a sidewalk on the west side of Aviation Drive between the
entrances to Merlin Loop, the Appellant may have an argument that any requirement to provide
sidewalks in the public right-of-way in this particular location is -arbitrary and capricious.
However, Ordinance 1001 is in place and changes the requirements for sidewalks and was
followed in review of the appellant’s application. - '

Council Options

If the Council believes there is no merit to any of the Appellants’ arguments, the Council should

affirm the decisions of the Planning and Zoning Commission. If the Council believes there is
merit to any of the Appellants’ arguments, the Council can reverse the Planning and Zoning

Commission, but staff would suggest the Council should consider the following: 1) pursue an

LID for the installation of sidewalks in the subject area to complete the sidewalk infrastructure

and stay consistent with the ordinance and to recognize the importance of sidewalk connectivity,

or 2) repeal Ordinance 1001. | :
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FINDINGS OF FACT, CONCLUSIONS OF LAW AND DECISION

On June 16, 2008 the Hailey Planning and Zoning Commission considered an application

submitted by Leargulf LLC for Design Review approval of a new 6,474 square foot, 3-unit
commercial building, located at Lot 1A, Block 3, Airport West Subdivision, Phase II (1760 Lear
Lane). The Commission, having been presented with all information and testimony in favor and

in opposition to the proposal, hereby makes the following Flndmgs of Fact, Conclusions of Law
and Decision.

FINDINGS OF FACT
Notice

Notice for the public hearing was published in the Wood River J ournal and mailed to property
owners within 300 feet on May 28, 2008. |

Apvglication

The applicant proposes 6,474 square foot, 3-unit commercial building. The production, sales,
- and storage of bulky goods and associated wholesale and retail sales, offices and parking are
permitted uses in the Service Commercial Industnal Industrial dlstnct

The apphcant received Design Review approval from the Airport West Business Park
Architectural Review Board on May 20, 2008.

Standards of Evaluation '
Articles IV and VIA of the Hailey Zoning Ordinance establish the criteria for applications for

Zoning and Design Review. For each applicable standard (in bold print), the Commission makes
the following Findings of Fact:

Standards of Evaluation .

4.12.1.1 District Wide Regulations.

a. All uses in the SCI District shall conform with the Comprehensive Plan and shall be
reviewed for conditions that may be hazardous, including but not limited to traffic_
hazards, parking overflow, noise, cinders, dust, fumes, odors, smoke, vapor, vibration,
glare or industrial waste. Any conditions that could adversely affect the surrounding
areas are subject to review upon application for Design Review. The Commission may
require mitigation including, but not limited to, enclosure within a structure, landscape
buffering, or alternate method of operation.

At this time, there are no foreseen issues with on-site activities that could adversely affect the
surrounding area.

b. Landscape screening and buffering shall be provided and maintained by the owner in
all required front yards and adjacent to all collector and/or arterial roads. .

Currently, minimal landscaping exists along Merlin Loop and Aviation Drive, which has been

installed by the Airport West Developer. No landscaping is proposed in the front yard (adjacent
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to Lear Lane) or alonig Aviation Drive, which is a public collector road. It is a condition of
approval that planters be provrded along the front elevation, between the two overhead garage
doors (adjacent to Lear Lane) e

c. Landscape screenmg and buffering shall be provided and maintained in the requu‘ed
yards adjacent to the RGB, GR, LR; MH, LB, and TN zone districts, and adjacent to -
any residential district of Blaine County, to protect these areas from undue mtrusmn of
noise, light, odors, and other influences.

This standard is not applicable; the subject property is not adjacent to the districts listed above

d. All development shall be subject to Design Review pursuant to Article 6A of this
Ordinance.
This apphcatron constltutes cornphance w1th thls requrrement

e. No loading door or dock whlch faces a collector street as’ deﬁned by the Clty, shall be
placed within 30 feet of the right-of-way for that collector street.
Street: Collector or Secondary. A street which carries traffic from local or minor
streets and which serves for the c1rculatlon of traffic in residential areas or
developments. .
There are overhead doors located adJacent to Lear Lane (prrvate street) and Lot 1B. Therefore
the proposed overhead doors are.not required to comply with this standard. :

4.12.3.4 Bulk requirements'within the SCI-I s.ub-district:

Maximum building height in the SCI-I District 1s 35 feet.
Proposed helght is 30 feet and 3 inches from exrstmg grade

Requlred setbacks are Front 10’ Side and Rear: 10’ ;
Proposed setbacks are Front (Lear Lane):35.5; side (Merlin Loop): 12 feet from the srde of the
building and 8 feet from the roof overhang; side (east elevation): 71 feet; rear (Avratron Drlve):
10 feet. mofi ¢
Section 7.1.1 of the Hailey Zoning Ordinance states, “Cornices, canopies, eaves o'f :wmzlar ro'of '

overhang features and cantilevered balconies may extend into a required yard setback not-more. thcm
three (3) feet Y : :

No parkmg shall be placed w1th1n the setback areas.
No parking is within the required setback areas. -

Max1mum Lot Coverage Not more than seventy percent (70%) of the lot shall be covered
by buildings.

The original proposal showed two (2) carports (pursuant to Harley s Zomng Ordmance carports
are included in lot coverage calculations) measuring a total of 2,002 square feet. The proposal
submitted on June 16, 2008, shows one (1) large carport covering approxrmately 1,494 square
feet of asphalt and the prmc1p1e building. footprint is 5, 300 square feet. The lot size is 20,855
square feet. The total lot coverage is 33%.
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All materials, with the exception of trees and plant materials stored on the premises, shall
be stored within a building or within a wall or screening fence not less than four (4) feet nor
greater than eight (8) feet in height.

A contiguous six (6) foot high corrugated metal fence is proposed along the east lot line and the
north lot line (Aviation Drive). There is an outdoor storage area adjacent to Aviation Drive that
would be screened by the proposed fence. Along the east side of the lot the fence would partially

‘screen one (1) 19 foot and 7.5 inch high carport structure, which is proposed to cover 8 parking
spaces located adjacent to the east lot line.

6A.7.1.1 Sidewalk, Curb, and Gutter.

Sidewalks, curb and gutter shall be required improvements for projects requiring
Design Review approval in the B, LB, TI, A and SCI zoning districts. Ata
minimum, sidewalks and curb and gutter, where required, shall comply with the
City Standards. Sidewalks shall be at least six feet (6°) wide or as wide as adjacent
sidewalks on the same block, whichever is greater. Sidewalks shall be constructed
along the entire length of a property adjacent to any public or private street in all
zones, as well as in locations that provide safe pedestrian access to and around a
building. New sidewalks shall be planned to provide pedestrian connections to any
" existing sidewalks adjacent to the site. Sites located adjacent to public or private
streets that are not currently thru-streets, regardless of whether the street may
provide a connection to future streets, shall provide sidewalks to facilitate future
pedestrian connections. Sidewalks and drainage improvements shall also be
required in other districts, except as otherwise provided herein. The requirement
for sidewalk may be waived if the cost of the proposed project construction is less
than twenty thousand dollars ($20,000). For Single Family Dwelling and Duplex
projects in the Townsite Overlay District, the requirement for sidewalk shall be .

~ waived for any remodel or addition; sidewalks shall be required for new primary
dwellings. '

The City may approve and accept voluntary cash contributions in-lieu of the above
described improvements, which contributions must be segregated by the City and
not used for any purpose other than the provision of these improvements. The
contribution amount shall be 110% of the estimated costs of concrete sidewalk and
drainage improvements provided by a qualified contractor, plus associated
engineering costs, as approved by the City Engineer. Any approved in-lieu
contribution shall be paid before the City issues a certificate of occupancy. In-lieu
contributions for sidewalks shall not be accepted in B, LB, TI and SCI districts.
The plat of the Airport West subdivision typically precludes sidewalk, curb and gutters adjacent
to the platted private streets. The typical site plan for a lot in the Airport West Subdivision
includes 90 degree parking spaces between the building and the paved road surface is required.
To meet this sidewalk standard a six foot sidewalk adjacent to the building that connects to any
existing or future sidewalks on public and private streets is required. The revised site plan,
“submitted on June 16, 2008, shows a five (5) foot wide sidewalk with painted stripes connecting
the pedestrian area at the front of the building, extending east to prov1de a future connection to
Lot 1B. There are no s1dewa1ks proposed or existing along Merlin Loop (pubhc street), Aviation
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Drive (public street), or Lear Lane (private street). It is a condition of approval that sidewalks,

installed to City Standards, be provided along both public streets. The sidewalk adjacent to the

front (south elevation) of the building shall connect to the requlred sidewalk along Merlin: Loop;
meeting thlS requlrement 1s a condltlon of approval ~

6A.8 Area Development' Plan. When the owner of Contiguous Parcels is required to
obtain Design Review approval for any portion of the Contiguous Parcels, an Area
Development Plan shall be submitted and approved. The Commission shall evaluate
the following basic site criteria and make appropriate findings of fact:

a.

iy

Streets, whether public or private, provide an interconnected system and
shall be adequate to accommodate anticipated vehicular and pedestrian
traffic. =~ - R

Non-véhicular circulation routes provide safe pedestrian .and blcycle ways
and provide an interconnected system to streets, parks and green space,
public lands, or other destinations. :

Water main lines and sewer main hnes are desrgned in the most effective
layout feasible. il ‘

Other utilities including power, telephone, cable, and gas are deswned in the

“most effective layout feasible. -

Park land is most approprlately located on the Contiguous Parcels.
Grading and drainage are appropriate_to_the Contiguous Parcels._

Development avoids easements and hazardous or sensitive >natu‘1‘al"nesource
areas. : ‘

 Upon any approval of the Design Review application, the Owner shall be required
- as a condition of approval to record the Area Devélopment Plan or a development
agreement depicting and/or detailing the approved Area Development Planwith a’
- statement that the Area Dévelopment Plan shall bind the Owner and Owner’s
SUCCESSOrs. 7
Leargulf LLC, does not own parcels contlguous to the subJ ect property

Signage:

BT

The applicant is hereby advised that a sign pertnit is requlred for any 51gnage exceedmg four
square feet in sign area. Approval of signage areas or 31g11age plan in Demgn Rev1ew does not
constitute approval of a sign permit. : , :

8B4, Outdoor Lighting.
8B.4.1.General Standards.

a) All exterior lighting shall be des1gned located and lamped in order to
prevent over ' lighting, energy waste, glare, light trespass and sky glow.

b) All non-esseritial exterior commercial and residential lighting is
encouraged to be turned off after business hours and/or when not in use..
Lights on a timer are encouraged. Sensor activated lights are encouraged
to replace existing lighting that is desired for security purposes.
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¢) Canopy lights, such as service station lighting shall be fully recessed or
fully shielded so as to ensure that no light source is visible from or causes
glare on public rights of way or adjacent properties.

d) Arealights. All area lights are encouraged to be eighty-five (85) degree
full cut-off type luminaries. ’

The proposal indicates two types of exterior lighting fixtures; a wall mount (mounted at a height
of 8 feet and four (4) inches) and a ceiling mount (mounted at a height of 9 feet) galvanized
lamp. It is proposed that each lamp will use one (1) 15 watt CFL bulb. This wattage at the
proposed mounting height is in compliance with Hailey’s Outdoor Lig ghting Ordinance. Itis a

condition of approval that the proposed luminaires be full- cut off and all exterior lights shall be
on timers and sensors. :

9.2.1

Loading Space Requirements and Dimeunsions. T he following regulations shall apply to all
commercial and industrial buildings with off-street loading areas.

b..

C.

One (1) loading space shall be pfoﬁded for any single retail, wholesale or warehouse
occupancy with a floor area in excess of 4000 square feet, except grocery and
convenience stores where one (1) loading space shall be provided for a floor area in

" excess of 1000 square feet. An additional loading space shall be required for every

additional 10,000 square feet of floor area, except grocery and convenience stores
where an additional loading space shall be required for every additional 5,000
square feet of floor area. Such spaces shall have a minimum area of 500 square feet,
and no dimension shall be less than 12 feet.

Convenient access driveways to loading spaces from streets or alleys shall be
provided; they shall not be less than 12 feet in width.

No loading space required by this Ordinance shall project into any street alley, or
other public right-of-way.

Presently, the use of the building is unknown. Depending on the future use, additional loading spaces may

‘be required.

94

a.

Parking Space Requirements.

For the purpose of this Ordinance, the following parking space requirements shall
apply as the minimum number of parking spaces which shall be provided by the
given use. Where the calculation of parking spaces results in a fraction, the
required parking shall be rounded up to the nearest whole number when the
calculation equals less than 10 (e.g., if the requirement is “one space per 1000
square feet”, an area of 9010 square feet calculates to 9.01 but will require ten
parking spaces.); and shall be rounded down to the nearest whole number where
total calculation exceeds 10 (e.g., 10,900 square feet calculates to 10.9 but will
require 10 parking spaces).

For the purposes of this Section, "gross area" is defined as the total square foot area
of a given use, as designated for each use. Storage areas in basements are not
included in gross area. "Net area" is defined as the area consistently used by
customers, patrons, and employees of the use. Net area does not typically include
areas such as hallway and elevator areas, bulk storage and freezer areas, employee
break areas, restrooms and machinery rooms.

Where a specific use is not listed, and no similar use is listed, the required minimum
number of parking spaces shall be one per 1000 gross square feet.
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d.~ All uses shall provide handicap accessible parking spacés as reqiiired by the IBC,
0 -and designed to comply with the standards set forth in: ANSI'A117.1. Such spaces
may be included in the total number of required parking spaces.

There are three rooms on the main floor that measure 846 square feet, which are labeled as
storage and are adjacent to the restroom facilities. Mark Corning; the applicant’s representative,
anticipates that these rooms will most likely be used for office space, not storage or warehouse
space and theréfore, should be considered office space wheri calculating and establishing parking
requirements. Based on this information, the proposed building has 2,246 square feet of office
space (calculation includes the 846 square feet of space labeled as “storage” on the plans) and
4,454 square feet of storage space. :

9.4.2 Commercial, Professional, Service, Recreation and Entertainment. All commercial,
.. professional, service, recreation and entertainment uses shall provide improved
parking in the amount of one parking space for every 1000 square feet of gross
~ building area; except as follows:

L Offices: 1 space for every 500 square feet of gross building area.
2 246 square feet of office space requires 5 parkmg spaces L

9.4.5 Industrial.

b.  Warehouse and storaoe facxlltxes 1 space for every 1,000 square feet of floor area
but not:léss than 1 space per émployee.
4,454 square feet of storage-space requires 5 parking spaces. The total parking requirement is 10 spaces.
The original plans proposed 12 parking spaces. Eleven (11) parking spaces are proposed in the rev1sed
site plan, submitted on June 16, 2008.

6A.7.2.2. DESIGN REVIEW GUIDELINES FOR NON-RESIDENTIAL USES IN
LIGHT INDUSTRIAL (LI), SERVICE COMMERCIAL INDUSTRIAL (SCI)
TECHNOLOGICAL INDUSTRY (TI), AIRPORT (A)

A. Site Planning.

1. Site planning shall include consideration-of adjoining parcels in terms of building

. configuration, vehicular circulation and parking, drainage and access. Reciprocal
ingress and egress, circulation, and.parking arrangements shall be encouraged to
facilitate the ease of vehicular movement between adjoining prop“erties. Access

* points to adjoining lots shall be shared wherever feasible..
When planning new construction, covisider how the new buzldmg will be Sztuated in
relation to adjacent properties. Encourage the use of common or shared streets and
circulation patterns. Delivery trucks should be able to operate without blocking

~ pedestrian rights-of-way. Consideration with respect to building site and proximity to
streets and alleys should be given when buildings are constructed to insure that
life/safety issues do not become problematic. ,

‘All vehicular access to the subJ ect property is via Lear Lane.

2. Conflicts between dlfferent clrculatlon needs and uses should be mlmmlzed
Circulation patterns between customers/pedestrians and service/delivery vehicles should be
conflict free. Delivery trucks should not interfere with public rights-of-way or obstruct required
parking spaces. Where alleys are provided, they should be utilized for loading, deliveries, trash
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pick-up, etc. Pedestrians should be able to have safe access to the site without being forced to
walk within any traffic lane. When developing more than one building on a site, it is important to
provide pedestrian paths through the site.

There is a pedestrian pathway adjacent to the building’s south elevation, in between the
customer parking area and the building’s front wall plane. The pathway continues around the
east and west sides of the building, ending at the last building entrance of both the east and
west elevations. From the pedestrian pathway adjacent to the front (south side) of the
building, there is a five (5) foot wide sidewalk, striped with paint that provides a future
connection to Lot 1B. It is not anticipated that delivery trucks would interfere with
circulation needs; there are large overhead doors and at the east and south sides of the
building and a delivery area adjacent to the overhead doors located at the east side of the
building. The delivery area does not conflict with parking areas. Customer parking and
employee parking are proposed in such a way that pedestrians walking to and from their
vehicles would not be forced to walk within any traffic lane. There are no sidewalks proposed
or existing along Merlin Loop (public street), Aviation Drive (public street), or Lean Lane
(private street). It is a condition of approval that a sidewalk be provided along both public

streets and the sidewalk adjacent to the front (south elevation) of the building shall connect to
~ the required sidewalk along Merlin Loop.

3. Snow storage areas not less than 25% of the improved parking and circulation areas
shall be sited in a manner that is accessible and usable. In no case shall a designated
snow storage area have any dimension less than 10 feet. Snow storage shall not
encumber required parking spaces or encroach into sidewalk or pedestrian
pathways. - S

 Snow storage areas for required parking areas, driveways and sidewalks shall be
provided on-site. These areas should be situated so that they are accessible to all types
of snow removal vehicles, of a size that can accommodate moderate areas of snow, and -
located in areas that will not hinder access to trash collection areas, utility meters, etc.
These sites are encouraged to be landscaped with vegetation that is salt-tolerant and
resilient to heavy snow. ' '

The revised plans, submitted on June 16, 2008, depict the on-site, uncovered, paved

-circulation and parking areas measuring 6,521 square feet. The on-site snow storage provided
measures 1,851 square feet, which is approximately 28% of the required snow storage area.

The carport will cover 1,494 square feet of parking area. This amount of space is not

included in the snow storage calculations because it is anticipated that snow will not

accumulate here, like it would at an uncovered parking area. If the covered area were to be
included in the snow storage calculations the proposed on-site snow storage area would
provide 22% of the required snow storage area. It is anticipated that the roof of the carport’s
design will not hold snow. Because of the carport’s design and proposed positioning on the
site, snow would shed into the on-site snow storage area. The revised carport plans,
submitted on June 16, 2008, propose snow clips on the carport.

The private street snow storage area, originally platted in the southwest corner of Lot 1A,
measures 1,125.5 square feet. The private street snow storage area is proposed for
redistribution along Lear Lane. Based on the revised site plan, submitted on June 16, 2008,
the redistribution would create three different snow storage areas measuring 705, 292, and
129 square feet, for a total private street snow storage area of 1,126 square feet. Relocating
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the‘pr‘ii/alte street snow storage, as proposed on the site plan, will require a plat amendment. It
is a condition of approval that an amended plat be recorded prior to the issuance of a
Cert1ﬁcat1on of Occupancy.

The revised site plan, submitted on June 16, 2008, shows a portion of the private street snow
storage area, measuring 705 square feet and located in the southwest corner of the lot,
blocking the overhead garage door entrance to unit (three) 3 by approximately four (4) feet.
The snow storage area measuring 292 square feet blocks unit two’s (2) overhead garage door
by four (4) feet. It is a condition of approval that a 120 square feet of snow storage area form
the parcel of snow storage measuring 705 square feet be relocated to ensure that exit and
entry from unit three’s (3) garage is accessible. It is a condition of approval that a 80 square
feet of snow storage area form the parcel of snow storage measuring 292 square feet be
relocated to ensure that exit and entry from unit two’s (2) garage is accessible. There are 11

* parking spaces provided and only 10 required; therefore, it is a condition of approval that
parking space number one (1) be utilized as snow storage in place of the sections that 1mpede
vehicular access to the garage doors Parking space number one (1) measures approximately
200 square feet (the amount of snow storage requiring relocation) and is close to Lear Lane;
therefore, it is an appropriate alternative placement for private street snow storage.

4. The VlSllal xmpact of off-street parkmg and loadmg areas, service areas, and ‘
auxiliary structures shall be minimized. Off street parklno areas should be screened
from public streets to the extent possible,

Utility meters and service functions should not be visible'on primary fczcczdes of the
building. Parking areas, trash storage and service areas should be Screened with
landscaping, fencing or by the primary buzldzng

The proposal shows the dumpster enclosed. The parkmg area on the east end of the lot is

proposed to be screened by a six (6) foot high fence. The parkmg area adjacent to Lear Lane

at the front of the building is not screened. It is a condition of approval that additional
drought tolerant shrubs and trees be provided further south along the west end of Lot 1A, in
an effort to. better screen the parking area.

B Bulldmo Deswn

1. Visual relief shall be provided for linear buildings. For elevations orxented to the
street deswn features such as windows, pedestrian entrances, bulldmg off-sets,
projections, detailing, and change in materials or similar features shall be used to

_ create human scale and break up and artlculate lIarge building surfaces and
volumes.
All elevations of any building should have human scale. Linear elevations should
incorporate design features that create interest and avoid boxy, bland appearance.
Extensive repetition of similar forms on large monolithic surfaces that would lead to the
perception of a large building mass is inappropriate. Consider varying the setbacks of
walls facing the street on large projects that occupy several parcels.
The north elevation, adjacent to Aviation Drive, has few windows and no doors, which may
create a bland appearance. However, the setbacks are varied along the north elevation and it is
proposed that the majority of this side of the building will be screened by a six (6) foot high
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corrugated metal fence. All other elevations incorporate doors, overhead garage doors, a mixture
of window sizes and configurations, and varying roof forms.

2. The proportion, size, and shape of new bulldmos shall be compatible with existing
structures in the same area. Rooflines should be designed in 2 manner that is
compatible with surrounding structures.

When planning new construction, consider the adjoining properties to avoid repeating
design elements such as colors, window shapes and building materials. Consider the
relationship of the new construction with other structures in the area. Creative
architectural elements are encouraged providing they are compatible with existing
structures. Roof lines that project the image of ‘false western” storefronts are not
appropriate in Hailey.

There are no ex1st1ng structures adj acent to the proposed bulldlng site.

3. Any addition onto or renovation of an existing building shall be appropriately
designed to create a cohesive whole.

This standard is not applicable; the project proposal is for new construction. |

4. All buildings are encouraged to minimize energy consumption, utilize alternatlve
energy sources, and consider passive solar techniques.
The use of the following techniques can lead to energy cost savings and provide a more
comjortable and healthy workplace:
Solar access
South facing windows with eave coverage
Double glazed windows
Deciduous shade trees
" Earth berming against exterior walls
Good ventilation
Efficient lighting
: Day lighting
~The proposal incorporates double glazed windows and tubular skyli ghts at the flat roof porting of
the building. The design of the south elevation provides little opportunity for day lighting.

=00 Th O A D O R

5. Exterior buildings colors should be integrated appropriately into the architecture of
the building, and should be harmonious within the project and with surrounding
buildings.

When selecting colors, consider the natural and built surroundings Colors should be
integrated appropriately into the architecture of the building, and shoula’ be harmonious
within the project and with surrounding buildings.

The design and colors are similar to other industrial buildings characteristic of A1rport West
Subdivision.

6. Entries and pedestrian areas should include consideration with respect to snow
shedding and drip lines.

Building entries should provide protection from adverse weather conditions. Entrances
into buildings should be designed with the pedestrian in mind in order to prevent snow
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from falling directly onto adjacent sidewalks. Entries, walkways, decks or:ldandscaping
should not be located where they will be'darmaged by falling snow. Consideration should
be given whether the roof ng material and pitch will hold or release snow. Gabled
coverings, approprzate roof pztch or snow clips and/or gutters and downspouts should be
provided over all walkways and entries. Downspouts and drains should be located
within landscape areas or other appropriate locarzons where freez mg will not crédte

~ pedestrian hazards. :

The building’s proposed design 1ncorporates snow clips, rain gutters, and downspouts along all
uncovered pedestnan areas, where the roof'is not gabled.

7 Signage areas shall be approprmte to the building’s scale and design.
A basic plan for signage, especzally for multi-tenanted buildings, should be corsidered to
ensure compatible and uniform signs. A uniforni-color scheme for all signs in multi=
tenanted buildings should be considered. '
Design review approval does not constitute approval of atiy signage. A sign permit for all signs
larger than four (4) square feet must be obtained prior'to fdis’p’l'ay.

C. Accessory Structures, F ences, and Equlpment/Utlhtles

1. Accessory structures such as storage bulldmgs and dumpster enclosures should
generally not be located in front of or on the street side of the main building.
Accessory structures should be located at the rear of the property.and not visible from
the street. They should be designed to be compatible with the primary building(s).

The dumpster enclosure is located on the street side of the main building and i§ visible from

the street. The Commission determined that the dumpster’s location, on the street side of the

main building, was not of concern. "

2. Fences shall be constructed of materlals compatible w1th the site. T he use of chain
" link is prohibited. s :
Walls and fenczncr may be required elements in a site deszgn for privacy, property lme
delmeatzons or Screening.” Feilcing should not dominate the buildings or the landscape..
Plantmg may often be integrated with a fercing scheme in order to soften the visual
impact. A variety of fencing materials compatible with the site and surrounding
propertzes are encouraged but in no case will chain link be permitted. “Where topography
Varies, the tops of ferices should génevally be maintained horizontal, as opposéd to
. angling up or down a slope.
The fencing material is cortugated metal, which is also used on portions of the bu11d1n0 S
" fagade. The fence is proposed to extend along almost the entire length of the east end of the
lot and will continue along most of the lot adj ac‘e‘nt‘ to Aviation Drive. There is an outdoor
storage area adjacent to aviation drive that is fenced. It was determined by the Commission
that the fence’s massing and material, as proposed, was not an issue.

3. All roof projections including, but not limited to air‘conditioning units, all
mechanical equipment and solar panels shall be shielded and architecturally

screened from view from’ on-s1te parking areas, adjacent public streets and adjacent
properties.
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The use of alternative energy sources is encouraged, however, the hardware associated
with these features should be incorporated as an integral part of the building’s design
rather than as an add-on which detracts from the building and its surroundings. Special
consideration should be given to communications facilities to insure that the number and
design of them not conflict with each other.

All mechanical equipment will be mounted at the flat roof portion of the building and
screened by a parapet wall.

4.

All ground-mounted mechanical equipment, including heating and air conditioning
units and trash receptacle areas shall be adequately screened from surrounding
properties by the use of a wall, fence, or landscaping, or shall be enclosed within a
building.

These types of structures, to the greatest extent possible, should be enclosed within a

building. If necessary, when located outside, they should be przmarzly screened from
public streets and adjacent properties.

" The dumpster is proposed to be screened with a corrugated metal enclosure, which is

consistent with the materials used for the fence and building siding.

S.

Utilities, cables, phone lines and electrical lines must be considered in site design.
Location of above ground utility boxes shall be shown on site plans and should not
interfere with other uses such as snow storage, parking and trash collection. All service
lines into the subject property shall be installed underground. In no instance should
additional appurtenances be located on existing utility poles.

The utility meters are located on the east side of the building. They are proposed to be

partially screened w1th shrubbery planters proposed alongside the bu11d1ng s east side.
. Landscaping.

1.

At least 50% of the landscaped area shall utilize drought tolerant and/or xeriscape
specific plant materials. Drought tolerance and hardiness shall be considered when

. selecting plant species.

Drought tolerant plant species shall be used wherever possible to reduce water.
consumption. High water demand plant materials shall be kept to a minimum. Elements
for the xeriscape plan should include but are not limited to: plant materials proposed to
be used, timeline for establishment of the plantings, maintenance of the planting beds and
the type of irrigation proposed. All species shall be hardy to the Zone 4 environment.

There are shrubbery planters proposed along the east and west sides of the building and some
shrubs planted at the northwest end of the building. A site plan note states, “All shrubs to be
ten gallons, potentilla, arctic willow, redtwig dogwood or listina plum.” All other
landscaping is proposed at the west end of the property only. The following plantings are
proposed: ten (10) aspens, two (2) evergreen trees, and drought tolerant grasses. It is a
condition of approval that all species be hardy to Zone 4 and drought tolerant.

2. The urban environment should be considered in planning landscaped areas. A

combination trees, shrubs vines, ground covers and ornamental grasses should be
selected that enhance and soften the hardscape. Landscape plans having more than
10 trees, 2 minimum of 10% of the trees shall be at least 4-inch caliper, 20% shall be
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- at least 3-inch caliper, and 20% shall be at least 272 inch caliper. A maximum of
20% of any single species may be used in any landscape plan having more than 10
trees (escludmo stréet trees).

A landscape plan should provide or create a pleasing site or landscape character foz an area. 4
harmony and balance of all the various elements of a landscape must be retained or developed.
Landscaped areas should be planned as an integral part of the site and not simply located in
leftover space on site. New planting areas must be designed to accommodate typical trees at
maturity.
There are 12 trees proposed, ten (10) of which are Aspen. It is a condition of approval that a
greater d1vers1ty of tree species be incorporated into the landscape plan and no single species
shall comprise greater than 20% of the total landscape plantings. It is a condition of approval
that a minimum of 10% of the trees shall be at least 4-inch caliper, 20% shall be at least 3—
inch caliper, and 20% shall be at least 2% inch caliper.

3. All landscaped areas shall be watered by an automatxc irrigation system and.
regularly maintained in healthy and thriving condition free of weeds, trash and
debris. :

Irrigation systems are reqazred for all landscaped areas. They are encouraged to include
Jeatures that will minimize water use, such as moisture sensors. Wherever possible,
overhead sprayzng systems should be avoided to prevent water loss through evaporation.
In particular; island areas and sidewalk borders are susceptible to overspray and water
waste.

Storm water runoff shall be retained on the site wherever posszble and used to zrrzgazfe

plant materials. Even native, drought tolerant plant materials need water to become

established. Projects which use all native, drought tolerant plant materials must provide, -

at a minimum, o temporary irrigation system which must fully operate for at least two
. complete growing seasons. All native plant materials are not drought z‘olerant ana’ those
_thatare not will require. irrigation on a permanent basis.

A plan for maintenance of the landscaping areas should be in place to ensure that the
project appears in a well maintained condition (i.e., all weeds and trash removed, dead
plant materials removed and replaced).
All landscaped areas are proposed to be 1rr1gated with an automatic sprinkler system [tisa
 condition of approval that moisture sensors be 1nstalled along the landscaped area and a
_ landscape maintenance plan be in place.

4. Retaining walls must be designed to minimize their impact on the site.
Retaining walls where visible to the publzc and/or to residents or employees of the
project, should be no higher than four JSeet or terraced with a three foot horizontal
separation of walls. They should be constructed of materials that are utilized elsewhere
on the site, or of natural or decorative materzals rather than solid or flat surface.

- Landscaping should be provided within or in front of extensive retaining walls.
Retaining walls should add rather than detract to the appearance of the site. Retaining
walls over 24" high may require railings or planting buffers for safely Low retaining
walls may be used for seating if capped with a surface of at least 12 to 16 znches wide.

No retaining walls are proposed.
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CONCLUSIONS OF LAW AND DECISION

Based upon the above Findings of Fact, the Commission makes the following Conclusions of
Law and Decision:

.b.u.)!\)»-—*

W

Adequate notice, pursuant to Zoning Ordinance No. 532, Section 6A.5, was given.

The project is in general conformance with the Hailey Comprehensive Plan.

The project does not jeopardize the health, safety, or welfare of the public.

Upon compliance with the conditions set forth, the project conforms to the applicable

~ specifications outlined in the Design Review Guidelines, as set forth herein, applicable
- requirements of the Zoning Ordinance and City Standards.

This Design Review approval is for plans dated June 16, 2008

This Design Review approval shall expire one (1) year from the approval of these Findings
of Fact, unless a building permit application has been submitted to the Building Department. -
The project shall receive Design Review approval subject to the following conditions:

a) All Fire Department and Building Department requirements shall be met.

b) Any change in use or occupancy type from the approval at the time of issuance of a
Building Permit may require additional improvements and/or approvals. Additional
parking and loading spaces may also be required upon subsequent change in use, in,
conformance with Hailey’s Zoning Ordinance at the time of the new use.

¢) All City infrastructure requirements shall be met. Detailed plans for all infrastructure to
be installed or improved at or adjacent to the site shall be submitted for Department
Head approval and shall meet City Standards where required. Infrastructure to be
completed at the applicant’s sole expense include, but will not be limited to, the
following requirements and improvements:

o Sidewalks, installed to City Standards, shall be prov1ded along Merlin Loop and
Aviation Drive.

e The sidewalk adjacent to the front (south elevation) of the building shall connect to
the required sidewalk along Merlin Loop and shall provide a future connection to Lot
1B.

¢ A location of the drywells shall be shown and an inventory form from IDWR and
encroachment form for the inspection of the drywell is needed.

¢ All drywells and catch basins shall comply with City Standards.

e The sewer service is shown in an incorrect location. A revised plan shall be
submitted showing the accurate location of the sewer service and shall be verified .

with the City Engineer. If the plans propose floor drains, there may be pretreatment
requirements.

d) Fencing to screen exterior storage materials shall be provided pursuant to requirements
set forth in Section 4.12.3.4. Fence materials shall be approved by the Planmng &
Zoning Administrator.
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Snow clips shall be provided on both carports.

An amended plat, relocating the private street snow storage area, shall be recorded prior

" to the issuance of a Certification of Occupancy.

A portion of the private street snow storage, located at the south end of the lot and
measuring 705 and 292 square feet, shall be relocated to ensure that exit and- entry from
unit two (2) and three’s (3) garage is accc3551ble '

‘Parkmg space number one (1) shall be utilized as private street snow storage in place of -
the sections that impede vehicular access to unit 2 and 3’s garage door :

A revised landscape plan shall be subrmtted to the Planmng Department and approved

by the Planmng Administrator prior to the issuance of a Certiﬁcation of Occupancy

showing the following: ‘ :

& A greater diversity of tree’ spec1es shall be incorporated into the landscape plan and
no single species shall comprise greater than 20% of the total landscape plantings.

o A minimum of 10% of the trees shall be at least 4-inch caliper, 20% shall be at least

~ 3-inch caliper, and 20% shall be at least 2/ inch caliper.

o All species shall be hardy to Zone 4 and drought tolerant.

e Moisture sensors shall be installed along the landscaped area and a landscape
maintenance plan shall bein place. .

o Planters shall be provrded along the front elevation between the two overhead garage
doors-(adjacent to Lear Lane).

o Additional drought tolerant shruhs and trees shall be provided further south along

)

,the West end of Lot lA in an effort to better screen the parking area.

All exterior lighting shall comply w1th the Outdoor L1ght1ng Ordinance and shall
conform to the followmg requirements:

‘e The proposed luminaires shall be full-cut ¢ off

e Exterior lighting shall be placed on timers and sensors.

k)

D

The project shall be constructed in accordance with the application or as modified by
these Findings of Fact, Conclusions of Law and Decision. ‘

Except as otherwise provrded all the requ1red 1mprovements shall be constructed and
completed, or sufficient security provided as approved by the City Attorney, before a

r Certiﬁcate of Occupancy can be 1ssued

This Design Review approval is for plans dated May 9, 2008. The Planmng & Zoning
Administrator has the authority to approve minor modifications to this project prior to,

~and for the duration of a valid Building Permit.

This project is subject to Development Impact Fees pursuant to Municipal Code Chapter
15.16. Check with Building Department staff for estimated fee amount.
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Signed this % Zay of % 3 {“ , 2008.

Stefanie Marvel, Commission Chair

Attest: |
p;),u,‘-,q fﬂ L&Oﬂ

Becky Mead, Adm@strative Assistant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 5% day of | 4 , 2008, I served a true
and correct filed copy of the within and foregoing docume%}upoﬁ the parties named below, in

the manner noted:

[X] U.S.Mail Scott Miley
[ 1] ViaElectronic Mail Leargulf, LLC
[ ] ViaFacsimile P.O. Box 3271

Hailey, ID 83333

U.S. Mail ' Marc Corney

[X] |
[ 1 ViaElectronic Mail : Red Canoe Architecture, PA
[ ]

Via Facsimile _ 565 Mother Lode Loop
: Hailey, ID 83333

CITY OF HAILEY

By Resbor Neadd

Becky Mead, Admhinistrative Assistant

-213-



CITY OF HAILEY PLANNING & ZONING COMMISSION MEETING
Leargulf, LLC :
October 20, 2008 e

Stephanie Marvel: Calling to order the regular meeting of the Hailey Planning and Zoning ..
Commission on Monday, October 20, 2008. First item on the agenda is public comment . . .
inaudible . . . not on the agenda. Next we have a consent agenda and the sequence of events of
the consent agenda is if any of the staff, the commissioners or public wants to pull any item off
the consent agenda for any reason, please speak up. '

.. . Portion of the meeting not relating to Leargulf, LLC was not transcribed . . .

Stephanie Marvel: New Business. Public hearing upon an Application by Leargulf, LLC, for
design review of a new building to be known as CSN Building located on Lot 1A, Block 3,
Airport West Subdivision, 1716 Lear Way, within the Service Commercial Industrial, Industrial
Zoning District. And I think that Ned would like to . . . . :

Geoff Moore: Sure. I mean, sure. On June 27, the second Tuesday after the hearing, I ran into
the Applicant and we had an ex-parte conversation where he stated that he had concerns on the

sidewalk and he would be talking to staff. Iwished him luck and that was the extent of the
conversation. -

Stephanie Marvel: O.K.

Ned Williamson: How long was it again, between the decision, prior approval and the
conversation? , o .

Geoff Moore: It was eight days after it came from the Commission.

Ned Williamson: O.K. Was there any discussion about appeal?

Geoff Moore: He simply stated that he was going to be talking to staff members. He was going
to bring some concermns to the staff,

Ned Williamson: O.K. I am here to address this Application very quickly. You all Have a letter,
I'think, dated October 20, 2008, by Jim Phillips in front of you, I assume. Does everybody have
it and has everyone had a chance to read it?

Unknown voice: Mm hmm.

Ned Williamson: Everybody’s shaking their heads affirmatively, so I'm going to take it you’ve
read it. This issue has come before staff, much as Geoff alluded to. The Applicant has
expressed to myself and to Beth that there was some concern about the approval of sidewalks
and wanted to preserve that right to argue the sidewalks. In a prior application, this Commission
did require sidewalks, I think, on three sides. And the time of that, the time to appeal that
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approval is coming on. There is no appeal on that. And the Applicant has not preserved their
rights to appeal on that Application. So the Applicant submitted this revised Application and
the, we have talked about that. Again, Beth and I and staff has talked to Scott and Jim Phillips
about the new Application and we’ve suggested some options and they are insistent on coming to
you guys and making this Application. Beth has, according to the Staff Report on the first page,
made findings, felt that the changes between the first application and what’s before you now
were minor. There are four of them listed on page 1, the addition of the second story deck on the
east and west elevations. Second revision is change of windows to doors leading out to the deck
on the east and west elevations. Third is a removal of lower roof standing seam on the east and
west elevations. And the addition, the last one is the addition of a trellis on the south elevation.
So underneath the Design Review Chapter, Article 6A, specifically Section 6A.3 g, sets for a
procedure when there’s a minor modification of projects that have received desi 2n review
approval prior to and for the duration of a valid building permit. So that’s where we are i ght

. now. And there’s, a building permit has not been issued for this project. But it obviously has
received design review approval. So, what I would, what I would suggest on this Application
tonight is to consider this a little bit of a bifurcated proceeding. First issue is, do you think these
changes that I’ve just outlined are minor? And Beth can go into them further and I think the
Applicant should be given full opportunity to talk about the changes. And then if you make a
determination, and frankly, I don’t know if this is needed under the Code, I think Beth probably
has full authority to say, you know what, these are minor and I'm going to make the, to
document this in the file and move forward. But the Applicant wanted to go ahead and proceed
before you, so we’re giving the Applicant a right to make his arguments on this point. And
further, we’re allowing you to weigh in on the subject and they can make their pitches to you. If
you find that this is minor, then I would suggest that that’s the end of the discussion.” If you find
that these are not minor, then we go to the second part of the proceeding, and that is regular
application. That is, hear it as new. I would advise you to make sure the Applicant has full
opportunity to talk to you about the issues and wei gh in on their feeling on the matters before
you. If this matter does, if you determine that these are minor modifications, Hailey will be
refunding the fees that have been submitted with the Application. I think that’s the extent of it. I
do, you know, the conversation we’ve had today and the letter from Jim, I think pretty much
highlights the issue here, and this is about the sidewalks. There are some strong feelings about
the sidewalks. And that’s, in my mind, the purpose for the revised Application. The, Beth has
determined that the revisions are minor and they would be approved, but the Applicant is

insisting on having this proceeding, insistent upon making, raising these points, so I hope that
helps. Any questions?

Mike Pogue: Do we have any guidance from the Code or Ordinances on what the definition of
minor is? : '

Ngd Williamson: I think, do you have your book in front of you? I’ll read this. This is the best

guidance I can give you, is right out of the applicable section. This is subpart g under 6A.3. The

Administrator shall make the determination of what constitutes minor modifications that may

include, but are not limited to, and I'll outline, I"11 state probably about 6, 7 8 changes, something

like that. Where was I? Limited to changes to approved colors and/or siding materials, changes

: to. site plans that do not increase the building footprints or significantly change driveway or road
alignment, changes to landscape plans that do not decrease the amount of landscaping, changes
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to dumpster enclosures, changes to exterior lighting fixtures and locations or changes to wmdows
that do not 51gruﬁcantly affect project d651gn, appears or function. Anyway, that’s the best [ can
do. e

Mike Pogue: And the ﬁrst the ﬁrst couple Words of that was “the Admnnstrator has the right to”
correct? Can you read that first sentence again, '

Ned Williamson Verbatim “The Admmlstrator shall make the determination as to what
constitutes minor modifications and may include, but are not limited to” the litany of things I
Went OoVer.

Stephanie Marvel: O.K. Um, do we have any more questlons for Ned‘? Alnght I'm gomg to 1et ‘,
the Applicant present his case. Who is here to. »

Marc Comey Do you have the drawmgs‘7

Stephanie Marve;l. No, I don’t.

Ned Williamson: Do you Want them?
Marc Comey: Yeah. Open. .. inaudible . . .
Beth Robrahn: Yeah. Opén out the. -

Stephanie Marvel: State your narhe.

Marc Corney I'm Mark Comey for Leargulf LLC presenting a new 2 stories, 6, 474 square foot
light industrial bulldmg m the SCI Zone on Lot 1A, Block 3,

Ned W11hamson You know, 1f we’re gomg to talk about whether or not these rewsmns are
minor, or are you, gomg to get into the whole Apphcatlon‘? = '

Marc Comey However yo i waut to ,do it.

Unknows Voice: I think to conserve time, we should address whether they are minor or not, -

Stephanie Marvel: 1 agree with that.

Ned Williamson: And maybe we ought to have Beth outline it. Do you want to that now Beth?

Beth Robrahn: . . . inaudible . . .

Stephanie Marvel: Are you going to present the changes? '
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Beth Robrahn: Yeah, 1. .. inaudible. .. I’ll just point out the changes that I identified on the
revised plan. So on the third sheet of your, you show a deck, a deck on the east and west
elevations. The decks are approximately 175 square feet each.

Marc Corney: Actualiy, well, 350’s the total for both decks, but the. . . inaudible . . .

Beth Robrahn: Mm hmm. Yeah. And those are upper story decks. And then there were some
changes associated with . . . inaudible (rustling paper) . . . plans there was like a roof or
something over the, over where the decks now are, so that’s changed, because it’s now the deck.

And then there were windows and now those are doors leading onto the decks on both the east
and west elevations.

Owen Scanlon : What were the size of the original windows. compared to the size of the
windows that are now doors. ‘

Beth Robrahn: Oh. Ididn’t go

Marc Comey: They were that size, like a 3 by 5 and now they’ll be . . . inaudible . . . . The other
change was to put siding on just this . . . inaudible . . . '

Beth Robrahn: And then there was a trellis added to the south elevation. . . . Jnaudible . .. And
those are all, those are all considered minor modifications, therefore, it’s my recommendation
that they be approved administratively.

Stephanie Marvel: Do you want to address the changes, the question of whether they’re minor
- modifications or . . .

Marc Comey: Well, the added square footage to our building would constitute being more than
just minor. o

Geoff Moore: Where did you add square footage at?
Marc Corney: That second level.

Geoff Moore: The two decks? Right?

- Marc Comey: The 350 square feet to the second levei.

Stephanie Marvel: That doesn’t add to the footprint, does it?

Geoff Moorg: I don’t think that’s a part of the footprint size, is it?

Marc Corney: Square footage of the building. That and the fact that the visual on a sloped roof
with metal roofing, compared to a second story balcony.
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Stephanie Marvel: And do you have other, would you like to add to that? . . . O.K. Anybody els’g
inthe. .. : o : ' )

Jim Phillips: Well, I would like to make a comment after he’s finished . . .

Stephanie Marvel: OK

Jim Ph‘ill'ip‘ s: My name’s J im Phillips for the record, but I’1l let him continue until he’s doné.” "
Marc Comey: Well, in a nutshell, those are the changes.

Stephanie Marvel: O.K.

Jim Phillips: My name’s Jim Phillips for the record, and I represent the Applicant here. When
we originally discussed this Application we felt that the addition, changing the second floor to
include the decks and changing the roofline, was a significant enough change in the building
required a resubmission to design review. We didn’t feel that under the guidelines of the

Ordinance that this was a minor charige: So that’s the first point I’d like to make. The second
point Id like to make, is that you have to realize that we filed a new Application to be accepted '

by the City. And there’s one other significant aspect to this Application that the Commission
should be aware of, and that is there are no sidewalks proposed to be installed along here on :
Merlin Loop or Airport Way. And that’s another part of this Application. So Idon’t believe it’s
an Application that presents itself for simply administrative approval. Thank you. ' o

Stephar‘;je Marvel: O.X. Thank;y,o,ub

Ned Williamson: It’s my understanding that the sidewalks weren’t submitted as part of the first
Application either. It was conditioned, there was a conditionial approval requiring the sidewalks
to the first Application. :

Stephanie Marvel: That’s my recollection. Well I think . . -

Ned Williamson: Jim has one more statement.

Jim Phillips: The only comment with regard to that is that requirethent was part of the approved,
the last approved Application. We have simply submitted an entirely new Application with

regard to this building with these design features. We do not see anything in the Ordinance thaf
prevents us from doing that.

Mark Spears: And that was on August 28" correct?

Jim Phillips: That was on August 28“’, and it was a separate Application. It’s for a building with
a different a design element and it doesn’t incorporate certain other aspects that have been
discussed as time’s gone on with this Application. SRS o

City of Hailey Planning & Zoning Meeting Re: _72'"1“~8fflf LLC, October 20, 2008 - Page 5



Mark Spears: At the time you submitted, if I may, one more? At the time you submitted your
letter of August 28", you already had a disposition of your letter dated, were you part of the July
25™ letter also?

Jim Phillips: The only, to answer the question, the only letter I believe I’ve ever submitted to the
City is the one that is dated October 20™, that was in response to the recent Staff Report.

Ned Williamson: Mark, what were you referring to? I’m not sure.

Mark Spears: Well it just says right here, the Applicant sent a letter to the City dated July 25"
objecting to the first, to the sidewalk requirements and it was due by the 22™ of July and it was
written on the July 25 of J uly. And my question is, what did we decide to do, I'mean I think
I'm pretty clear, I just want to make sure Ive got my timeline straight here.

Scott Miley: I submitted that letter.

Mark Spears: Why did you not do-it within the fifteen days?

Scott Miley: I didn’t know I had fifteen days.

Mark Spears: You didn’t know you had fifteen days? Was that information withheld from you?
Scott Miley: I’m not sure that was withheld, but . . .

Stephanie Marvel: I would say let’s go back to the consideration of whether this is a minor
change of the design issue.

- Mark Spears: Well, I mean two things. I think that the footprint is a footprint, not if the deck
“was ground floor, that’s footprint to me. I don’t think the top part counts as a footprint change.
And if the first part of that statement says, the Administrator shall make the decision on whether

1t’s a minor change or not, I believe she has, That means Administrator shall. Not may, not
could, but shall.

M3i1<e Pogue: 1 think the Administrator does have the authority to make that determination. But |
think that we can independently review it in looking at what these changes are, I think, or

Geoff Moore: I think it could be done administratively. |
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Stephanie Marvel: Well, I tend to agree that this is ani admirﬁstrafiVe, a nﬁnor'gdministreitiVG- |
change. And I would think that Beth is within her authority to take care of it. So do we need to .
L2 '

Ned Williamson: I den’t thifik you need any form of action, ffankly, because ‘I‘,“'zthe Applicant
wanted to get before you guys. And we told them that We sec this as minor ard, but I guess we
just want to give them the right to voice their viewpoint, give them the opportunity for due
process. Idon’t know if it was really needed. This is overabundance of caution, I think. But
we’re acting upon a request, frankly, to have a hearing on this. So, I suggesta bifurcated =
approach. If you made a determination that was minor, then we don’t go to the next step. So I
think you can make a motior. SRR ’ R

Owen Scanlon: 1 agreeit’s minor.” . = -

Stephanie Marvel: O.K. Sowecan. ..

Owen Scanlon: Is there public comment?

Stephanie Marvel: Make a motion?

Ned Williamson: You know, I don’t think it necessarily requires public comment, but I'm in
total, my opinion is that anyone in this room can talk on this point. So no one is precluded.

Stephanie Marvel: O.K. We’ll go with that. Um, I will allow public comment.

Peter Lobb: Peter Lobb, 403 Bast Carbonate. The way it seems to be written is that the
Administrator can make the decision. And I’m not trying to be mean or anything, but I don’t
know why you’re here. Because I think all your view aré irrelevant if this is what therule is. So -
1 don’t even know why it’s been brought up. You kiiow: It doesn’t make any sense to me. You -

change the rule if you want, you know, do a textamendmiént, but it doesn’t make much sense to - -

me. ButTdon’t think 1t’s your decision as to whether it’s a minor or a riot minor. 'She’s already
made the decision. So, I think it’s irrelevant. Sorry. Thank you.

Stephanie Marvel: Thank you. Does anyone else have 4 comment? Alright. Iwill close the
public comment. Would the Applicant like to make another comment? ' N

Jim Phillips: Jim Phillips, just for the record. No, I think that we’ve presented our case with
regard to this. Ido think that under the terms of your Ordinance, we’ve submitted a new
Application and this should be considered as a new Application. And I don’t believe that there
has been any specific finding, by the Administrator that they are minor changes. I do see in the
Staff Report where the Administrator and the City Attorney recommended the‘ Commission not-
proceed, but I think that being the case, the Commission really has an obligation to consider the
new Application that’s been filed by the Applicant. Thank you. R o
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Mark Spears: Can I ask Ned a question? Ned or Beth or whoever wants to field this one.
They’ve, we’ve given them our opinion they have this opportunity to move forward on the
previous application. That’s good for twelve months, correct?

Beth Robrahn: The Design Review Approval?

Mark Spears: Yeah.

Beth Robrahn: Yes. Hold on.

Mark Spears: When’s the date of approval?

Beth Robrahn: That’s for them to get a building permit.

Mark Spears : No, I understand. And it’s your opinion that since you’re deeming this minor

changes in the previous year to refund their applicant fee for the second issue and consider that

null and void and we’re just sticking with our decision. That’s basically how City’s looking at
this. : :

Ned Williamson: Yes.

Mark Spears: ‘So it would be up to the Applicant to wait 12 months and come back if they
wanted to move the other direction.

Stephanie Marvel: Or make major changes and reapply.

Ned Williamson: Or do that too. Right.

Beth Robrahn: If they were to totally redesigxi the building, then yes. That would be considered
a new Application. ' ‘ '

Owen Scanlon: And for the record, I think we maybe should all go on record, and maybe I
wasn’t ciear originally when I said it was up to them to make a decision. I think ifI felt it was a
major deal, then in my opinion, she wouldn’t be right. But I agree. I think they are minor
changes and I think we all maybe have said that and we should be very clear that that’s why
we’re, you know if we go that direction, that’s why we’re agreeing with her. And not just that

she made a decision, but because we all agreed that the changes are minor based on what I’ve
seen.

Stephanie Marvel: Yeah. Well, I think these changes are minor and appropriate for them to be
made administratively. And so I agree.

Scott Miley: So dre you approving these changes as . . .

Stephanie Marvel: Can I have your name?

City of Hailey Planning & Zoning Meeting Re: Loéa{Gulj; LLC, October 20, 2008 - Page 8
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Scott Miley: Oh. Scott Miley, the Applicailt or the owner of the property. So are you approving
these changes administratively right now?. ~ :

Beth Robrahn: Ido consider them minor chahges. I don’t see any problems with them, so yes I |
would approve them administratively. I would write a memo to the file and notify you of their ‘
approval.

Scott Miley: All these changes, then?

Beth Robrhan: Mm hmm. Yeah.

Scott Miley: For this Application as is.

Beth Robrahn: The changes. The changes that were submitted. T would approve them
administratively. : “ o S ;

Ned Williamson: I would point §ut- that the oﬁginal -Application, there’s a standard conditionto -
find and go through approvalsin design review authorizing the administrator to make those
minor changes, approval to minor changes.

Mark Spears: Is any motion necessary?

Ned Williamson: I think I would, I would like one. Not thét Ireally. 'thinkit’s necessary.

Beth Robrahn. So just to be clear, the original_approval stands with the conditions. And these
- are just considered minor modifications to that original approval.

Stephanie Marvel: So the motion would not be to approve the changes. The motion would be to y
allow to, to determine they are minor changes which will be decided ddministratively. Isthat =~
correct? T S

Ned Williamson: I think that’s a good way to phrase it.

Mark Spears: Motion would be fo stand with our original decision or?

Stephanie Marvel: Well, that stands. So is there a motion to that effect?

Mark Spears: So can we phrase it just that our original ‘decision stands and therefore they have
the right to go to Beth for any administrative changes.

Ned Williamsor: Yow’re not feaﬂy addressing the oﬁginal application. Your just saying these
changes are minor and you affirm, not affirm, but you concur with Beth’s . . .

Beth Robrahn: The determination that they’ré minor mbdiﬁcations‘ to the original Design
Review Approval. S

City of Hailey Planning & Zoning Meeting Re: LearGulf; LLC, October 20, 2008 - Page 9
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Mike Pogue: How we phrase it is splitting hairs. But I move that the proposed changes in the
most recent Application for Lot 1A, Block 3 are minor and no public hearing is necessary and
the proposed changes may be decided by the Administrator.

Geoff Moore: Second.

Stephanie Marvel: All in favor?

All Commissioners: Aye.

Stephanie Marvel: Motion is approved. Alright.

End of Leargulf hearing . . . remaining portion of the meeting was not transcribed.

City of Hailey Planning & Zoning Meeting Re: TLearGulf, LLC, October 20. 2008 -- Page 10
o -223- ’



City of Hailey

115 MAIN STRIJI:T‘ SOUTH "
HAILEY, IDAHO 83333
PLANNING & ZONING DEPARTMENT

 (208) 788-9815
Fax: (208) 788-2024

October 31, 2008

Scott Miley
P.O. Box 3271
Hailey, ID 83333

Dear Scott:

I have reviewed modifications to the CSM Building recewed by our ofﬁce on September 9 2008
The modifications identified are as follows.

¢ The addition of a second story deck on the east and West elevatlons approx1mately 175
square feet each :

s Change of windows to doors leading out to the deck on the east and west elevations

« Removal of the lower roof standing seam on the east and west elevations

e The addition of a trellis on the south elevation

Pursuant to 6A.3.g. of the Hailey Zoning Code the Administrator has the authority to approve minor
modifications to projects that have received design review approval by the Commission prior to, and
for the duration of a valid Building Permit. The Administrator shall make the determination as fo
what constitutes minor modifications. All approved modifications must be documented in a memo
to the project file and on the approved set of plans on file with the city.

I have determined that the proposed changes are minor modifications fo the plans approved in
Design Review on June 16, 2008 and appear to be acceptable.

My review and approval does not in any way waive any Design Review requirements. All Design
Review elements must be installed, or bonded for, if weather or other extenuating circumstances
exist, prior to issuance of Certificate of Occupancy. ‘

Please call me at 788-9815, ext 13, if you have any questions.

-Respectfiully,

Aeh\n Ly
Beth Robrahn, arce
Planning Director

cc: Jim Phillips (email)
Marc Corney (email)
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City of Hailey

115 MAIN STREET SOUTH (208) 788-9815
HAILEY, IDAHO 83333 : : Fax: (208) 788-2924
PLANNING & ZONING DEPARTMENT

/47 |
November 25, 2008 | limp},

Scott Miley
P.O. Box 3271
Hailey, ID 83333

Dear Scott:

Our office received plans on September 9, 2008 with modifications to the CSM Building design .
review approval of June 16, 2008. '

Condition (m) of the design review approval states, “This Design Review approval is for plans dated
May 9, 2008. The Planning & Zoning Administrator has the authority to approve minor
modifications to this project prior to, and for the duration of a valid Building Permit.”

I have reviewed the revised plans and identified the following modifications to the CSM Building:

¢ The addition of a second story deck on the east and west elevations, approximately 175
square feet each ‘

¢ Change of windows to doors leading out to the deck on the east and west elevations
e Removal of the lower roof standing seam on the east and west elevations
~ e The addition of a trellis on the south elevation

The proposed changes are minor modifications to the plans approved in Design Review on June 16,
2008 and appear to be acceptable.

My review and approval does not in any way waive any Design Review requirements. All Design
Review elements must be installed, or bonded for, if weather or other extenuating circumstances
exist, prior to issuance of Certificate of Occupancy.

Please call me at 788-9815, ext 13, if you have any questions.

Respectfully,

W l:]\ /’\ 4 \ [‘_ \ 3
Beth Robrahn, aice
Planning Director

!

cc: Jim Phillips (email)
Marc Comey (email)
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DECISION

On December 1, 2008, the Hailey Planning and Zoning Commission considered an appeal
submitted by the appellant, Leargulf, LLC. The Commission, having been presented with the
argument of the appellant, hereby makes the following Decision.

The applicant, Leargulf, LLC is appealing an administrative approval of minor modiﬁcationsfto
design review approval for the CSM Building given by the Commission on June 16, 2008.

Section 3.6 of the Zoning Ordinance establishes the procedure for appeals as followé; |

“A party aggrieved by a final decision of the Administrator, Hearing Examiner or Commission
may appeal in writing any final decision by filing a Notice of Appeal with the Hailey City Clerk
within fifteen (15) days from the date of the decision. An appeal of a-final decision by the

Administrator or thé Hearing Exatniner shall'be heard by the Commission. An appeal of a final

decision by the Commission or an appeal of a decision heard. oni appeal by the Commission shall
be heard by the Council. Any appeal shall not be a de novo hearing and shall be based solely on

the record before the Administrator, Hearing Exarhiner or Comumission, as the case may be. The,

record shall' consist.of all the documents presented to Administrator, Hearing Examiner or

Commission (such as the application, supporting documents, letters and studies), the minutes of

any meeting and the findings of fact and conclusions of law. The Appellant may also have a
verbatim transcript -of the hearing before the Hearing Examiner or Commission prepared to be
submitted on appeal. The cost of the preparation of the record and transcript shall be paid by the
Appellant. The appeal shall specifically state the decision appealed, the issues to be raised on
appeal and reasons for the appeal. If no appeal is filed within the fifteen (15) day period, the
‘decision shall be deemed final. i S N R P ’ ‘
At the time of the filing of the Notice of Appeal, the Appellant shall pay the co’s;s,of preparing the
/ transcript and record estimated by the Administrator and the fee for filing an appeal, as
/ established by ordinance. The Administrator will prepare one original transcfipt (if applicable)
and record and 8 copies of the transcript (if applicable) and recotd. If thé costs of preparing the
transcript and record exceed the estimated costs paid by the Appellant, the Appellanit shall pay the
difference before a hearing on the appeal is heard.

Once the transeript and record have been prepared, the Administrator shall schedule a hearing on
appeal with the Commission or Council for the next available hearing date. If the Appellant
desires to file a brief in support of the appeal, the Appellant shall file an original brief and 8
copies of the brief with the Administrator five business days before the scheduled appeal hearing.
If the brief is not timely filed, the Commission and the Council may elect not to consider the
brief. The Appellant and Appellant’s representative and a City representative shall only be
entitled to present argument before the Commission or Council.”

Procedural History

On June 16, 2008 the Hailey Planning and Zoning Commission considered an application
submitted by Leargulf LLC for Design Review approval of a new 6,474 square foot, 3-unit
commercial building, located at Lot 1A, Block 3, Airport West Subdivision, Phase II (1760 Lear
Lane). The Commission conditionally approved the design review application. Condition (m)
stated, “the Planning & Zoning Administrator has the authority to approve minor modifications
to this project prior to, and for the duration of a valid Building Permit”.

The Planning Department received plans on September 9, 2008 with modifications to the CSM
Building design review approval. The modifications were approved administratively as allowed
for in the conditions of approval. The adm’_'y 5 ¢~ found identified the following modifications
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CSM Building - Appeal
Planning and Zoning Commission Decision
Page 2 of 3

to the CSM Building:
e The addition of a second story deck on the east and west elevations, approximately 175
square feet each
e Change of windows to doors leading out to the deck on the east and west elevations
e Removal of the lower roof standing seam on the east and west elevations
e The addition of a trellis on the south elevation

The Administrator determined the modifications to be minor and approved them
administratively.

Based upon the foregoing, the Commission affirms the Administrator’s decision with regard to
approval of minor modifications and concludes that:

1. The Administrator has the authority to approve minor modlﬁcatlons to design review
approval.
2. The changes submitted by the applicant are minor.

Signed this /4  dayof Des e bes— 2008.

o0 A\

Stefanie Marv\l*el‘ﬁur

Attest:
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CSM Building - Appeal
Planning and Zoning Commission Decision
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the [(a‘ﬂf“ day of M, 2008, I served .a true and
correct filed copy of the within and foregoing document upon the parties named below, in.the
manner noted: : 2 o ‘ '

U.S. Mail Scott Miley

[ ]

[x]  Via Electronic Mail - samiley@cox.net

[ ] Via Facsimile

[1] U.S. Mail IMar'c Cornéy

[x] - ViaElectronic Mail - - -~ redcanoe@sunlink.net

[ ] Via Facsimile

U.S. Mail ~ Jim Phillips

[]
[x] Via Electronic Mail jim@roarklaw.com
[ 1] Via Facsimile : :

CITY OF HAILEY

By é&ﬁ@uﬁmuug

Becky Méad,)Deputy Clotk
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. N ’
g‘{QA R K 409 NORTH MAIN STREET
' HAILEY, IDAHO 83333
E ”\\)\/ F] R_( LLP TEL: (208) 788-2427

FaX: (208) 788-3918

JAMES W, PHILLIPS

January 5, 2009

Mayor and City Council
City of Hailey

P.O. Box 945

Hailey, ID 83340

APPEAL BRIEF

Re: Notice of Appeal dated October 28, 2008
Notice of Appeal dated November 11, 2008
Notice of Appeal dated December 26, 2008 :
Leargulf LLC Design Review Application dated August 28, 2008

Dear Mayor and Council:

This Brief is being submitted as part of each of the three appeals
filed by Leargulf LLC ("Appellant”). This is because the appeals
basically involve the same decisions and legal issues.

All three appeals involve the design review application dated
August 28, 2008. The property in question is Lot 1A, Block 3, in
the Airport West Subdivision. Scott Miley is the owner of Leargulf
LLC and is the real party in interest here.

HISTORY OF APPLICATION

The design review application dated August 28, 20008 ("August
Application") is the subject of this appeal. This application is a
Separate application for a building with different design elements

from the earlier application submitted May 9, 2008 ("May
Application"). '

Hailey's Zoning Ordinance does not restrict a property owner's
right to file subsequent design review applications for buildings
on the same parcel of property. So, the August Application was a
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separate application for design review approval, and not an
application to amend the May Application. Accordingly, the August
Application was accepted by the city along with the application
fee. Also, the application was duly noticed for public hearing and

consideration by the Planning and Zoning Commission ("Commission")
on October 20, 2008. :

The Staff Report dated October 20, 2007, on the August Application,
stated that (1) the Application was only for minor changes to the
approved May Application, (2) the Appellant's appeal of the May
Application was untimely, and (3) the Application was filed only to
provide the Appellant a second * opportunity to appeal the
requirement that public sidewalks be constructed under the May
Application. It recommended that the Commission not hold the duly
noticed public hearing and permit the Administrator to approve the
design changes administratively.

Over the Appellant's objections, the Commission, by motion, did -
just that. On October 28, 2008, Miley filed the first Notice of

Appeal, appealing to the City Council the Commission's decision and
those in the Staff Report.

However, rather than proceed with the appeal to the City Council,
the Administrator issued the same decision set out in her staff
report as a letter dated October 31, 2008, administratively
approving the August Application as an amendment to the May
Application with the conditions of the May Application imposed on
the August Application.’ To protéct his appeal rights, that letter
necessitated that the Appellant file a second Notice of Appeal
dated November 18, 2008.

The Administrator scheduled an appeal hearing before the Commission
~for December 1, 2008, in effect sending’ back to the Commission the

same decision the Commission had already made at its. October 21
meeting. ' -

The Administrator based her authority to administratively approve
the application on Seéction 6A.3.g of the Hailey Zoning Ordinance,
adopted by Hailey Ordinance 1009. However, one of the grounds of
appeal was that the ordinance was not valid because it and the
required public hearing notices were not published or otherwise
adopted in accordance with Idaho Code. Therefore, the Administrator

had no authority to approve any modifications to design review
plans.

While not conceding on the record that the Appellant was correct
about the invalidity of the ordinance, on November 25, 2008, before
the Commission's hearing on the appeal, the Administrator sent a
new letter changing the basis of her decision from the challenged
ordinance to “Condition (m)" of the approval of the May
Application.
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Again, the Commission upheld the Administrator's decision, which

again necessitated that the Appellant file a third Notice of
Appeal.

All of the appeals are now before the City Council. The Appellant
believes none of the appealed decisions are valid, and therefore,
should be overturned by the City Council.

WHY ALL THE FUSS?

From the beginning, all the Appellant has wanted to do is (1)
exercise his right to file and obtain lawful approval of his August
Application, and (2) bring his objections to the design review
sidewalk requirement before the City Council.

Candidly, the Appellant feels that the P&Z Administrator and City
Attorney have been reluctant for him to address the City Council
about the sidewalk requirement. While not faulting them for wanting
- to protect the city, if those issues are not dealt with in the
appeal process the only avenue left open for the Appellant is
through an independent legal action to have the requirement
declared invalid. While this is permittéd under Idaho law, it is
something he would rather not do.

ISSUES ON APPEAL-:

Each of the decisions under appeal is invalid for the reasons set
out in the three Notices of Appeal, which are incorporated herein
by reference. Since the appeals involve the same issues, in order
to hopefully make the presentation clearer, this brief will address

those issues by subjéct matter without necessarily differentiating
between the three appeals.

1. THE AUGUST APPLICATION IS A SEPARATE APPLICATION FROM THE MAY
APPLICATION

As noted above, the August Application was filed as a new
application separate from the May Application, and not as an
application to amend the May Application. This is permitted under
‘Hailey's Zoning Ordinance which does not restrict a property
owner's right to file subsequent design review applications for
buildings with different design elements on the same parcel of
property. Accordingly, the August Application was accepted by the
city along with the application fee. Also, the application was duly

noticed for public hearing and consideration by the Commission on .
October 20, 2008.

2. THE ADMINISTRATOR DOES NOT HAVE THE AUTHORITY TO APPROVE CHANGES
(MAJOR OR MINOR) TO APPROVED DESIGN REVIEW PLANS

Initially, the Administrator based administrative approval on
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Section 6A.3.g of the Hailey Zoning Ordinance, adopted by Hailey
Ordinance 1009. However, the Appellant in its appeal objected on
the grounds that the ordinance was not valid because it and the
required public hearing notices were not published or otherwise
adopted. in accordance. with Idaho Code. And, as -a result, the
Administrator had no authority to approve any modifications to
design review plans. P

While not conceding on the record that the Appellant was correct
about the invalidity of the ordinance, on November 25, 2008, before
the Commission's scheduled hearing, the Administrator sent a new
letter changing the basis of her. decision from the challenged
ordinance to "Condition (m)" set forth in the approval of the May
Application. The Commission upheld the Administrator's decision,
and this appeal followed.

Condition (m) provided that the Administrator "has the authority to’
approve minor modifications to this project prior to, and for the
duration of a valid Building Permit". Condition (m), as with each
of the conditions set forth in the decision approving the May
Application, deals with and is limited to the May Application only.
As apparently conceded, no -ordinance grants the Administrator the
power to approve design review plans or any modifications ("minor"
or "major") thereto. Similarly, there is no ordinance provision
permitting the Commission to delegate such approval authority to
the Administrator. For the Commission to do so would be tantamount
to the Commission amending the ordinance, which it cléarly does not
have the statutory power to do. ‘

In fact, none of the conditions attached to the May Application are
binding upon the August Application, and the Administrator's and/or
the Commission's decision to impose any.of those conditions by
administrative fiat is invalid. This is true not only for Condition
(m), but also for Condition 7(c¢) with regard to construction of
public sidewalks discussed later in this brief.

Even if Condition (m) could wvalidly be attached, it does not
provide the Administrator with sufficient legal standards by which

to rexercise the discretion purportedly granted. The lack of
standards or any definition of what constitutes a "minor
modification" renders. any such administrative determination
objectively impossible. Therefore, the condition violates the

standards of substantive due, process under both the U.S. and Idaho
constitutions. ‘ . 7

3. THE AUGUST APPLICATiON DOES NOT INVOLVE MINOR MODIFICATIONS

Even if the condition was valid, the August Application does not
involve "minoxr modifications." First, the building design includes
additional enclosed decks which under the ordinance increase the
building's footprint. Such a change can significantly increase a
project's impact on neighboring properties. Second, the August

7
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Application does not include public sidewalks. These are
significant differences from the May Application, as approved.

The City Council should carefully consider what constitutes "minor"
changes which can be administratively approved through adoption of
proper definitions, guidelines and standards for the exercise of
such administrative discretion, and not set a precedent which
essentially provides for unbridled discretion.

4. THE DESIGN REVIEW SIDEWALK REQUIREMENT FOR THE APPELLANT'S
PROJECT IS CONTRARY TO PRIOR CITY APPROVALS

With regard to the Design Review Application itself, as noted in
the staff report, it does not propose to install any public
sidewalks within the right of way of either Aviation Drive or
Merlin Loop. Such sidewalks are not required to serve the lot in
question because a system of connecting sidewalks was installed as
part of the Airport West subdivision approvals. The sidewalk system
provides a sidewalk along the westerly side of Merlin Loop which
provides continuity through the development and access to the lots
within Block 3, including the Appellant's.

This design review application is for a building on Lot 1A, Block
3, within the Airport West Subdivision. Originally, Block 3,
consisting of 2 large lots, was approved as part of the Airport
West Phase II plat in 2002 (Instrument No. 400276, records of
Blaine County, Idaho). The Findings of Fact and Conclusions of Lot
for that subdivision recorded along with the Airport West
Annexation,Services and Development Agreement expressly provide on
page 3, under Secion 4.2.1.1 that sidewalks shall be constructed on

only one side of Industrial Loop (now Merlin Loop) and those have
been constructed. '

In 2004, the City approved the resubdivision of those two large
lots into 16 smaller lots for building development. The applicant's
Lot 1A was part of the "Lots 1 & 2, Block 3, Airport West
Subdivision Phase II" plat approved by the City and recorded as
Instrument No. 503416, in the records of Blaine County, Idaho.

The City Council approved that subdivision with the existing
sidewalk system. The Finding of Fact, Conclusions of Law and
Decision with regard to that subdivision at page 6, Section 4.2.1,
state that "(s)idewalks have been installed within the public
street rights of way as approved by the Council.® :

Furthermore, the City has approved the design review applications
for development of lots within Block 3 without requiring
construction of public sidewalks. To date all three buildings along
Aviation Drive and Merlin Loop have received design review approval
and none was required to construct public sidewalks along either
Street. Under these circumstances and precedents, construction of
the public sidewalks is not required for design review approval of
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Learqulf's current design review application.

For the City to now require this applicant to construct public
sidewalks along Aviation Drive and Merlin Loop iscontrary to all
the prior subdivision and design review approvals, and a violation
of the Appellant's constitutionally protected grandfather rights
and rights of equal protection.

5. THE DESIGN REVIEW SIDEWALK REQUIREMENT IS NOT A PROPER EXERCISE
OF THE POLICE POWER

Basically, the Appellant's objection is that the requirement is not
a proper exercise of the police power for it lacks both the nexus
required under U.S. Supreme Court decision of Nollan v. California
Coastal Commission and the proportionality required under its Dolanh
v. City of Tigard decision. Also, there is no statutory-authority
for imposing such a requirement. g ‘ L "

6. THE COMMISSION'S DECISION TO APPROVE THE MAY APPLICATION IS NOT

A FINAL DECISION AND, THEREFORE, THE APPEAL WAS NOT FILED TOO'
LATE _ e

The decision of the Commission dated July 7, 2008 approving the May
Application is not yet a final decision. Nevertheless, the
Appellant did file an appeal in the form.of a written objection
thereto on July 25, 2008, and that appeal was not untimely filed.'

In the October 20 2008 Staff Report, the Administrator states that
appeal was untimely for not being filed within 15 days of the
decision. However, a person's appeal rights.commence from a "final
decision." A final decision is one that so advises the applicant
and provides the applicant with notice of his or her appeal rights
and other statutory rights with regard to the decision. However,
the decision mailed to the Appellant did not advise the Appellant
of those rights and therefore is not yvet a final ‘decision

o

7. THE RECORD ON APPEAL INCLUDES THE "APPEAT, EXHIBITS" FILED BY

THE APPELLANT QN‘NOVEMBER'ZG,,2008 AS WELL AS THOSE LISTED ON
THE "APPEAL RECORD" ATTACHED HERETO

At the December 1, 2008 appeal hearing, the Commission was advised
by the City Attorney not to consider the "Appeal Exhibits" filed by
the -Appellant 'because those documents wére not  before ‘the
Administrator when she made her decision set forth in the October

31, 2008 and the November 25, 2008 letters. However, that is
largely incorrect. - : :

The list of Appeal Exhibits is attached and the entire document

with the actual exhibits is part of the file with regard to the
August Application.

In discussions between the Appellant and the Administrator and the

A
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City Attorney prior to any decision by the Administrator, the
Annexation, Services and Development Agreement for Airport West
Business Park , and the "Subdivision Plat of Airport West Phase
- II", and the "Subdivision Plat Lots 1&2, Airport West Phase II"
were specifically discussed and referred to.

A copy of the "Subdivision Plat Lots 1&2, Alrport West Phase II" is
on the first page of the August Application. :

The map showing the existing Airport West Sidewalk System in red

was presented to the Commission at the October 20, 2008 Commission
meeting.

In fact, all -of the documents, with the exception of the
photographs and the letter to the City Attorney regarding the
publication problems, are official records of the Planning and

Zoning Department and as such are constructively part of any
relevant application before the city. :

CLOSING

For the reasons set forth in the notices of appeal and this brief,
decisions of the Administrator and Commission under appeal are:

(1) not in accordance with or in violation of the validly
adopted, effective and applicable ordinances of the City;

(2) in violation of the Constitution of the United States of

America and of the state of Idaho and/or statutory
authority of the City;

(3) based upon ordinances made upon uhlawful procedures;
(4) arbitrary, capricious and/or an abuse of discretion;
(5) not supported by substantial evidence in the record; and,

(6) based upon ordinances of the City which are void for
vagueness and lack of standards.

I wish to thank the City Council for this opportunity to address
the issues raised by Scott Miley's design review applications and:
the appeals with regard thereto. I look forward to discussing those
issues with you at the upcoming appeal hearing.

Very truly yours,
THE ROARK LAW FXEM

by /Rﬁbk// \~—

Jarmés W. Phillips, of Cqunsel
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APPEAL RECORD

The following are the main dpcuménts from the record with regard'tp

the three Notices of Appeal filed by the Appellant:

1. Notice of Appeal dated December 26, 2008
2. Decision of Commission signed December 15, 2008 |
3. Memorandﬁmsof Plannipg Director dated Deéember 1, 2008
4. Notice of Appeal'dated November 26, 2008 |
5. Administrator'sVLetter déﬁéd Noveﬁbér 25,v2008
6. Supplemgntal NQtiCevof Appéal dated NOVembe# 18, 2008
7. Notice éf Appeal dated No&émber 11, 2008 |

- 8. Appeal Application dated Novembe; 10, 2008
9. Administrator's Lettef da£ed October 31, 2008

‘10. Notice of Appeal dated October:28; 2008"»

11. Minutes of P&Z meeting of Ocﬁober‘Zo; 2005

12. Transcript of‘P&Z méetingvof Octébef‘zb, 2008

13. Staff Report dated October 20, 2008

14. Design Review Application dated Augﬁst 28, 2008

15. Appeal letter dated July 25, 2008‘ °

16. Findings of Fact, Conclusions of Law and Decision dated
‘July 7, 2008 SRR '

17. Minutes of P&Z meeting of June 16, 2008
18. Appeal Exhibits dated November 26, 2008
a. Map of approved sidewalk plan of Airport West
b. Subdivision Plat Lots 1 & 2, Airport West Phase IT

C. Findings of Fact, Conclusions ‘of Law, and Decision
for Subdivision Plat Lots 1 & 2, Airport West Phase IT

d. Subdivision Plat of Airport West Phase II

e. Subdivision Plat of Airport West Phase I
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. Annexation, Services and Development Agreement Airport
West Business Park

Photographs (4 pages) of Subject Property and
surrounding area '

Letter to City Attorney re: requirements for valid
legal publication
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HAILEY

409 NORTH MAIN STREET
HAILEY, IDAHO 83333
TEL: (208) 788-2427
FAx: {208) 788-3918

JAMES W TMpLrs

November 26, 2008

Planning and zoning Commission
Mayor and City Council

City of Hailey, Idaho

P.0. Box 945

Hailey, ID 83333

APPEAL EXHIBITS

This list of exhibits is submitted in Support of the NOTICE OF
APPEAL filed by Leargulf, LLC, ("Appellant") of decision of the
Hailey Planning and Zoning Administrator set forth in her letter
dated on October 31, 2008 ("Decision™) regarding the Appellant's
Design Review Application filed August 28, 2008 ("Application").

Yy of Hailey, Idaho ("City"™) and which
will be referred to by the Appelilant during its presentation to the
Commission on the appeal:

1.

Map of approved sidewalk plan of Alrport West

Subdivision Plat Lots 1 & 2, Airport West Phase II

3. Findings of Fact, Conclusions of Law,

and Decision
for Subdivision Plat Lots 1 & 2,

Ailrport West Phase 11
Subdivision Plat of Airport West Phase 11

Subdivision plat of Airport west Phase 1

6. Annexation, Services and Development Agreement Alrport
West Business Park



8. Letter to City Attorney re: requirements for valid legal
publication

The 5ppellapt reserves the right to add;ess additional poin?s and
submit additional documents ang @ Lrigf at the Commissions's

hearing on this appeal.
SUBMITTED on this 26th day of November, 2008.

THE ROARK( LAW F. . LC

S VWD) /-

James” W. Phillips, of cpunsel
Attorney for Appellant

cC: client
Marc Corney
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HE v ' -
E\%{y)[" \ }{ K 409 NORTH MAIN STREET

HAILEY, IDAHO 83333

E,AW H RN\ LLp TEL: (208) 788-2427

FAX: (208) 788-3918

JAMES W. PHILLIPS

RECEIVED
DEC 29 2008
December 26, 2008 JE—
f;ﬂ..n..“-.o--‘.---qo
Mayor and City Council
City of Hailey, Idaho
P.0O. Box 945
Hailey, ID 83333
NOTICE OF APPEAL
Re: NOTICE OF APPEAL by Leargulf, LLC, ("Appellant") of the

decision of the Hailey Planning and Zoning Commission dated
December 15, 2008 ("Decision") regarding the Appellant's Design
Review Application dated August 28, 2008 ("Application"). The
Commission's decision was to uphold a decision of the Administrator
set forth in a letter dated November 25, 2008, which decision is
simply the restatement (under changing rational) of a decision by
the Administrator as set forth in her letter dated October 31,
2008, and in a staff report dated October 20, 2008 upheld on that
date by the Commission. All of these decisions are subject to
appeals filed by the Appellant.

This letter constitutes the NOTICE OF APPEAL of the above-
referenced Decision pursuant to Section 3.6 of the Hailey Zoning
Ordinance. The Application.in question is for a building located on
Lot 1A, Block 3, in the Airport West Subdivision.

The reason for this appeal is to have the Decision overturned on
the grounds that the Decision is: '

(1) not in accordance with or in violation of the wvalidly
adopted, effective and applicable ordinances of the City;

(2) in violation of the Constitution of the United States of
America and of the state of Idaho and/or statutory authority
of the City;

(3) based upon ordinances made upon unlawful procedures;
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(4) arbitrary, capricious and/or an abuse of discretion;
(5) not supported by substantial evidence in the record; and,

(6) based upon ordinances of the City which are void for
vagueness and lack of standards.

Without limiting the foregoing, the Appellant further states the
following points of appeal.

The Appellant filed a separate design review application dated
August 28, 2008 ("August Application”) for a building with
different design elements from an earlier approved design review
application filed May 9, 2008 ("May Application"). The August

Application ‘along with the application fee was accepted by the
city.

The Appellant's right to submit such a design review application is
not limited in any way by Hailey's ordinances. So, the August
Application was an separate application for design review approval,
and not an application to amend the May Application.

However, the August Application was administratively approved as an
amendment to the May Application with the conditions of the May
Application imposed on the August Application.

Initially, the Administrator based administrative approval on
Section 6A.3.g of the Hailey Zoning Ordinance, adopted by Hailey
Ordinance 1009 on August 11, 2008. However, the Appellant in its
appeal objected on the grounds that the ordinance was not wvalid
because it and the required public hearing notices were not
published or otherwise adopted in accordance with Idaho Code. And,
as a result, the Administrator had no authority to approve any
modifications to design review plans.

While not conceding on the record that the Appellant was correct
about the invalidity of the ordinance, on November 25, 2008, a few
days Dbefore the Commission's hearing on the appeal, - the
Administrator sent a new letter changing the basis of her decision
from the challenged ordinance to "Condition (m)" set forth in the
approval of the May Application. The Commission's decision upheld
the Administrator's decision, and this appeal followed.

The Administrator's decision set forth in her October 31, 2008
letter is not wvalid for the reasons set forth in the Notices of

Appeal filed October 28, 2008, and November 11, 2008, each of which
i1s incorporated herein by reference.

Likewise, the Administrator's letter of November 25, 2008, and the
Commission's Decision dated December 15, 2008 are not valid for the
reasons set forth in this Notice of Appeal
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Condition (m) of the ‘May Application approval provided that the
Administrator "has the authority to approve minor modifications to
this project prior to, and for the duration ‘of a valid Building
Permit". In fact, none of the conditions attached to the May
Application are binding upon the August Appllcatlon, and the
Administrator's and/or the Commission's decision to impose any of
those conditions is invalid.

Condition (m), as with each of the conditions set forth in the

decision approving the May Application, deals with and is limited

to the May Application only. As apparently conceded, no ordinance

grants the Administrator the power to approve deSLgn review plans

or any modifications ("mirnor" or "major") théreto. Similarly, there
is no ordinance provision permitting the. Commission to -delegate

such approval authority to the Administrator. For the Commission to

do so would be tantamount to Commission amending the ordinance,

which it clearly does not have the statutory power to do.

Even if such a condltlon could validly be attached it does not
provide the Administrator with sufficient legal standards by which
to exercise the discretion purportedly granted. Therefore, it
violates the standards of substantive due process under both the
U.S. and Idaho constltutlons

Even if the condition was valid, the August Application does not
involve "minor modifications." First, the building design includes.
additional enclosed decks which under the ordinance increases the
building’s footprint. Such a change can significantly impact a
project's impact on neighboring properties. Second,  the August
Application does not include public sidewalks. These are
significant differences from the May Application, as approved.

With regard to +the sidewalks, Condition 7(c), of +the May"
Application approval is not valid and not binding on the August
Application because it:

1. is not a proper exercise of the police power.
2. is beyond the statutory authority of the city.

3. constitutes an illegal exaction, tax, a taking of
private property without compensation, and an ultra vires
act.

4. is in violation of the statutes regardlng mltlgatlon
of development impacts. :

The decision of the Commission dated July 7, 2008 approving the May
Application is not yet a final decision. However, the Appellant did
file an appeal in the form on written objection on July 25, 2008.
The Administrator characterized that appeal as untimely for not
being filed within the 15 days of the decision. However, a person's

3
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appeal rights commence from a "final decision", which is one that
provides the applicant with notice of his or her appeal rights. The
decision mailed to the Appellant did not advise the Appellant of
its right to appeal or any other statutory right with regard to
that decision,

Finally, with regard to the sidewalk requirement, it is contrary to
the sidewalk infrastructure plan and improvements approved by the
City and constructed as part of the subdivision plats of the
Airport West Subdivision and re- subd1v151ons of the blocks within
the project.

The Appellant reserves the right to challenge other portions of the
approval of the May Application. Also, the Appellant reserves the
right to make additional objections to the Decision in its brlef to
be filed as part of this appeal.

By filing this Notice of Appeal, the Appellant 1s not w1thdraw1ng
its prior Notices of Appeal or waiving any rights with regard
thereto, or waiving any right to challenge by independent legal
action any ordinance, decision or action of the city.

SUBMITTED on this mz day of December, 2008.

THE ROARK LAW FIRM, PLLC

W Dl

James” W. Phillips, of counsel
Attorney for Appellant

RECEIVED together with estimated cost of transcript and record this
__ day of December 2008.

Office of the Hailey City Clerk

cc: Scott Miley

4
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ThE

' HAILEY
409 NORTH MAIN STREET
. HAILEY, IDAHO 83333

TeL: (208) 788-2427
Fax: (208) 788-3918

JAMES W THILLYS

November 26, 2008

Planning and Zoning Commission
Mayor and City Council

City of Hailey, Idaho

P.O. Box 945 .

Hailey, ID 83333

APPEAL EXHIBITS

This list of exhibits is submitted in support of the NOTICE OF
APPEAL filed by Leargulf, LLC, ("Appellant") of decision of the
Hailey Planning and Zoning Admlnlstrator set forth in her letter
dated on October 31, 2008 ("Decision") regarding the Appellant's
Design Review Application filed August 28, 2008 ("Application").

Attached hereto are the following documents which are part of
the public record of the City of Hailey, Idaho ("City") and which
will be referred to by the Appellant during its presentation to the
Commission on the appeal:

1. Map of approved sidewalk plan of Airport West

2. Subdivision Plat Lots 1 & 2, Airport West Phase II

3. Findings of Fact, Conclusions of Law, and Decision
for Subdivision Plat Lots 1 & 2, Airport West Phase II

4. Subdivision Plat of Airport West Phase II
Subdivision Plat of Airport West Phase I

6. Annexation, Services and Development Agreement Airport
West Business Park

“corY

7. Photographs (4 pages) of Subject Property -and surrounding

area
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8. Letter to City Attorney re: requirements for valid legal
publication

The Appellant reserves the right to address additional points and
submit additional documents and a brief at the Commissions's
hearing on this appeal.

SUBMITTED on this 26th day of November, 2008.

THE ROARK LAW F ; LC

o

J ames” W. ‘ﬁhllllpé of cfounsel
Attorney for Appellant

cc: client
Marc Corney
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Airport West Sidewalk System Map
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LOTS 1 & 2, BLOCK 3, AIRPORT WEST SUBDIVISION

RESUBDIVISICN OF LOTS 1
LCCATED WITHIN THE SWi/4 OF SECTION 15. T.2

XNOTES

1. Refor to the Plol Notes, L 13, ond i on Criginal
Plat of Awport West Subs-mnen. Prose Ul

2. ¥ithin private sireets snown herzon, ecsements ore grnnted for access ond
for the and af utditica, shatl oe
ploced withm the Dnvale strestx.

3. Snow Storage Easements lor the private piotled roodway egsements shown
eracn cre to banefil all lata withm thiz plat. Snow storoge is for the
privote streets and not lor Intema narking or circulation within the lots.
Lot owners may relocate saxd cusements with o plat omendment 03 long
©3 predetermined square Tootage does Aot docrease.

4. This property iz subjecl lo the Cowenaniz, Conditions, ong Reslrictions lor
Subdwision recorged os Instrument No. 32 T[S Records of Blame
County. Idoho.

S  The caphcll areo within this project is on cocese ond publlc uidity
caseme: to benefit Lot 1A= and Loks 2A—2H, Block

6. Portions of Lot 26 fall within o 207 sower moin cosement. Shoutd the
utillty owner nead to occess or maintain the sower mein, the owner of Lot
26 ogrees to immediotely repair ond replace ol landscaping. sidewalk, and
above groung structures, if permitled within the 20° easement. at owner's
sole cxpense.

7. Existing essement per ariginot pial of Airpert West Subdivisien Phase I,
nstrument No 480278, Recorss of Blaine County, !dsha.

8. Access 1o Lots 1A=1H and Lots ZA~2ZH, B(eck 3 sholl be from Aliey's, cad
Leor, Aero, Jetstor, and Mercure Lanes only.

A PLAT SHOWING
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KEYCHUM, IDAHO
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Job No. 328913_fplat




- CERTIFICATE OF OWNERSHIP

his is to certify thol the undersigned ore the owrers in ‘ec simple af ine ‘ollowing porceis of :snd
lacoted within Sections 'S & 16, Townsnip 2 North, Ronge 18 Eost. Boise Meridion, City of Hailcy. Elene
County, Idono, the poundory of which'is more particularly describec o5 follows::

LOTS 1 AND Z, SLOCK 3 OF AIRPORT WCST SUBDMSION PHASE i, RECORDS OF BLAINE COUNTY. IDAHO.

The eosements indicoted herecn are not dedicoled to the public, but the ncht lo use soid easemenis i
hereny reserved 3o tne public utilltles and for ony atner uses incicaled hereon and no permcnent structures
cre o be crected within the lines of sgig -csemen(s We o hereby certily thot oll ots in this plat wil be
ehgiole to reccive woter service from an existing woter distribution system ond thol the existing water
dislribution system has agreed in writing Lo serve all of the lota shown within this diot.

1115 the intent of the owners to nereby include soid lond in this ptol.

b
0 et
Pl
1l T
AW Istong LLC, an Idoho limitec fiobility compony

BY. GRK LLC, its Manoger
BY: George R. Kirk, its Manber

o ACKNOWLEDGMENT
state of _ZA4H0
COUNTY OF_BLAME §==
On this &7 2+ day of Seotembe s 2004, befaré me. o Notary Public ¥ ond lor soid State,

personolly oppeared George R. Kirk, known to me to bs the Manager of GRK L.L.C., Member executing on
behoil of AW Islond LL.C.. cn !doho Limited Company, ond ‘ucknowledged to-me that he executed the some
in soid company name.

IN MTNESS WHEREOF, | hove hereunlou‘q;&"my hand oad offixpd

cortificote first above written. ".,,
YO e
oTARy \!
R Residing in HZLI&&Q%M
o My Commission Explres q’ 4{ ;
?‘7:.— \ﬂ“‘\w‘

“Urtgah W

SURVEYOR’S (}ERTIFICATION

I, Rondall K. french, o duly licensed Lond Surveycr in the Stcte of ldoho. do hereoy certify ot the ©
foregoing plat is ¢ true anc cccurote map of the lonc surveyed unger my direcl suDervision anc thot * is m
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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND DECISION

On April 12, 2004, the Hailey City Council considered the application by the Kirk Group
for Preliminary plat approval of Airport West Replat of Block 3. The application would
subdivide Lots 1 and 2, Block 3, Airport West Subdivision Phase 2, located between
Aviation Drive and Merlin Loop The Council, having been presented with all

information and testimony in favor and in opposition to the proposal, hereby makes the
following Findings of Fact, Conclusions of Law, and Decision.

FINDINGS OF FACT
Notice

Notice for the public hearing was publiéhed m the Wood River Journal on March 24
2004; the notice was mailed to property owners within 300 feet on March 24, 2004.

Application

Airport West Partners, with George Kirk as representative, has submitted an application
for Preliminary Plat approval for the re-subdivision of Block 3, Airport West Subdivision,
Phase 2, into 16 lots ranging in size from 11,000 to 20,855 square feet. The lots would be
accessed by private internal streets, platted as easements on the lots.

Procedural History

The Planning and Zoning Commission held a public hearing on this application on March
15, 2004, and conditionally approved the replat. Conditions of approval are noted below.

Commission Conditions of Approval

a) All Fire Department and Building Department requirements shall be met. At
this time, these requirements include, but will not be limited to the following:
e Additional requirements to meet Fire Code will be considered on a case by case .
basis, depending on size, occupancy, and construction type.
s Additional fire hydrant at the south intersection of Lear Lane and Merlin
Loop

s All building street numbers to be visibie from the street side.
This condition is carried over.

b) Detaiied plans for all infrastructure to be installed or improved at or adjacent
to the site shall be submitted for Department Head approval and shall meet
City Standards where required. At this time, this infrastructure includes, but
will not be limited to the following: '
e Stop signs, (private) street name signs, and fire lane signage.
s Drywells subject to City Engineer approval and EPA standards
e Looped water main lines

Replat Lot 1 & 2, Block 3, Airport West — Preliminary Plat
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e Comanche Lane shall dead end and not connect with Merlin Loop, in order to
eliminate the offset.
This condition is carried over, except Comanche Lane is now shown as dead end.

¢)  The 5-foot building setback lme shal] be shown Wlthln Lot 1F and Lot 7D
This condltlon is carried over.

d) A plat note shall be added that the owner of Lot 2G shall be responsible for all
costs of removing and/or replacing any. encroachments within the sewer
easement.

See note #7. The City Attorney has reviewed the note and recommends that the second

sentence of the note be revised as follows: “Should the utility owner need to access or

maintain the sewer main, the owner of Lot 2G agrees to immediately repair and replace
all landscaping, sidewalk, and above ground structures, if permitted within the 20°
easement, at the owner’s sole expense.”

e) The developer shall meet or exceed all applicablie standards of the Subd1v1510n
Ordinance and applicable Improvement Standard Drawmgs _
This condition is carriéd over. : x

f)  All improvements shall be completed and accepted, or surety provided -
pursuant to Sections 2.3.7 and 5.9.1 of the Subdivision Ordinance, prior to
recordation of the final plat.

This condition is carried over.

Department Head Comments

Life/safety issues:

The Fire Chief notes that the distance between fire hydrants on Merlin Loop exceéds. the
450° maximum for industrial/commercial developments. An additional hydrant is to be
installed. at the south intersection of Lear.Lane and Merlin Loop. -All building stieet
numbers are to be visible from the street:side. The first 150 feet of alleys meed to be
posted as fire lanes:- T T Clesftda e g e R
Water/sewer/engmeerlng issues:

An existing sewer main and 20 foot easement runs throuch the block on a shght d1acronal
from Aviation Drive to Merlin Loop. The original lot line between Lot 1 and Lot 2
followed this sewer line. The proposed lot and street configuration is at a different angle,
resulting 1t the sewer easement not being entirely contained within Comanche Lane. The
Public Works Manager and City Engineer recommended . that the sewer line be relocated
within Comanche Lane in order to avoid the possibility of costly replacement of concrete
sidewalk and/or landscaping if the main needs to be accessed. The applicant has chosen
to handle this via a plat note stafing that the owner of the lot is responsible for -
replacement costs of anything other than-asphalt. -

SO0
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Standards of Evaluation

For each of the following pertinent standards of the Subdivision Ordinance (shown in
bold prizt), the Council makes the following Findings of Fact:

The Airport West Annexation. Services and Development Agreement. dated December 17.
2001. includes paragraphs 2 and 4: relevant portions are noted below:

2.d. Development of the Property shall occur in accordance with the conditions
and requirements of the subdivision approval process, and substantially as depicted

in Exhibit “B” attached hereto; applicable design review regulations; and amy

subsequent PUD or subdivision approval process. Except as otherwise expressly

provided herein, all development shall be governed by applicable Hailey ordinances

in effect at the time and shall include, but not be limited to, installation of both off

and on-site infrastructure and other improvements as set forth herein.

4. Improvements to Individual Large Block Lots. Except as otherwise provided
in this Agreement, the development of the Large Block Lots by AWP, or its
successors and assigns, shall be subject to applicable City ordinances, and any
subsequent design review, PUD or subdivision process. AWP agrees that any
necessary restoration or reconstruction of previously constructed public rights-of-
way including streets, sidewalks, curbs and/or gutters, due to subsequent
installation of infrastructure and improvements to accommodate individual large
block lots, or otherwise, shall be borne by AWP or its successors and assigus.

Based on the above, the applicable standards of Subdivision Ordinance No. 821 are
evaluated below.

SECTION 4 - DEVELOPMENT STANDARDS

4.0 The configuration and development of proposed subdivisions shall be
: subject to the provisions found hereunder, and shall be subject to the
development restrictions, gunidelines and ‘direction found within the
Hailey Comprehensive Plan, the Hailey Zoning Ordinance and any other
¢ applicable Ordinance or policy of the City of Hailey.
Upon meeting proposed conditions of approval, the application does-not appear to
conflict with plans, ordinances, or policies of the City.

4.1 Streets.

4.1.1 All streets in the subdivision must be platted and developed with a width,
alignment, and improvements such that the street is adequate to
accommodate existing and anticipated vehicular and pedestrian traffic
and meets City standards. Streets shall be aligned in such a manner as to
provide through and efficient access from and to adjacent developments

and properties and shail provide for the integration of the proposed
streets with the existing pattern. ‘

Replat Lot 1 & 2, Block 3, Airport West — Preliminary Plat
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The streets in the subject property are proposed to be private, and similar to those in the
previously re-subdivided lots of Airport West. One of the conditions 0f approval of final
plat for Airport West stated, “The initernal streets within the large lots shall be privately
owned.” These provide internal circulation for the lots, accommodating access to each lot
internally rather than on the public streets. The internal streets and alleys proposed for
the subject property range from 26 feet to 30 feet wide, platted as easements on the lots.

The proposed Lear Lane is platted through the subject property, connecting with I Lear
Lane within Lot 4, Block 4, and also COI].I]CCtlIlU to Electra Lane between Lots 6 and 7,
Block 4. ‘

The proposed Comanche Lane connects with Comanche Lane across Aviation Drive, in
Lot 3, Block 2.

4.1.3 Streets shall be laid out so as to intersect as nearly as possible at right
angles and no street shall intersect any other street at less than eighty (80)
© degrees. Where possible, four way intersections shall be used. A

recommended distance of 500 feet, with a maximum of 750 feet, measured

from the center line, shall separate any intersection. Alternatively, traffic

calming measures including but not limited to speed humps, speed tables, =+

raised  intersections, traffic circles or roundabouts, meanderings,
chicanes, chokers, and/or neckdowns shall be a part of the street design.
Alternate traffic calming measnres shall be approved with the

recommendation of the City Engineer and the Street Superintendent.

Three way intersections shall only be permitted where most appropriate
or where no other configuration is possible. A minimum distance of 150.
feet, measured from the center line, shall separate any two three- -way
intersections. :
The proposed Comanche Lane creates a 4-Way intersection with Av1at10n Drive, and Lear
Lane creates 4-way intersections at Merlin Loop on both the north and South ends. On
~ the preliminary plat reviewed by the Commission, Comanche Lane created a 3-way
intersection at Merlin Loop, only approximately. 60 feet from the 3-way intersection of
Electra Lane at Merlin Loop to the west. .On the recominendation of the City Engineer
and Fire Chief, Comanche now dead ends at the west, eliminating the 3-way intersection.

4.1.8 The developer shall provide storm sewers and/or drainage aréas of
adequate size and number to contain the runoff upon the property in
conformance with the latest applicable Federal, State and' local
regulations. The developer Shall provide copies of state permits for

- shailow injection wells (drywells). Drainage plans shall be reviewed by

~.-.City Staff and shall meet the approvai of the City Engineer. Developer

-shall provide a copy of EPA’s “NPDES General: Permit for Stormwater

- Discharge from Construction Activity” for all' comstruction activity
affecting more than one-acre.

Replat Lot 1 & 2; Block 3, Airport West — Preliminary Plat
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‘Drywells are shown and will be subject to City Engineer approval and EPA standards.

4.1.9 The developer shall provide and install ail street signs in accordance with
City standards.

Stop signs, (private) street name signs, and fire lane signage, at a minimum, would be

required.

4.1.10 All streets and alleys within any subdivision shall be dedicated for public
use, except as provided herein. New street names shall not be the same or
similar to any other street names used in Blaine County.

Street names are Lear Lane and Comanche Lane, both continuations of streets within

Airport West.

4.1.10.1  Private streets may be allowed within Planned Unit Developments and
within developments in the Business, Limited Business, Light Industrial,
Technological Industry, and Service Commercial Industrial districts, at
the sole discretion of the City Council, except that no Arterial or Major
Street, or Collector or Secondary Street may be private. Private streets
shall have a minimum total width of 36 feet where drainage is
accommodated outside the paved area, or 26 feet for curbed or other
design where drainage is accommodated within the paved area, shall be
constructed to all other applicable street standards including paving, and
shall be maintained by an owner’s association.

The proposed streets are 26 feet, paved width, with a center valley gutter to accommodate

drainage. The alleys serving the rear of the lots are 30 feet wide, with a center valley
gutter.

4.1.10.2 Private streets, wherever possible, shall provide interconmection with
other streets.

The internal streets connect to other private streets to the north, east and south.

4.1.10.3.  The area designated for private streets shall be platted as a separate
‘ parcel according to subsection 4.5.3 below, or as a dedicated access
easement. Easements and parcels shall clearly indicate the beneficiary of
the easement or parcel and that the property is unbuildable except for
ingress/egress, utilities or as otherwise specified on the plat.
The proposed private streets are to be platted as dedicated access easements. The plat
notes the easement for public access and public utilities. Plat note #2 states that
easements are granted for access and public utilities, and that no structures shall be placed
within them. The City Attorney suggests that the first sentence of this note be expanded
to read, “Within private streets shown hereon, easements are granted for public access
and for the maintenance and reconstruction of public utilities.

In previously replatted large lots, e.g. Lot 4, Block 4, buildings have been located directly
adjacent to the private streets, as setback distances are measured from the property lines
(which are the center lines of the streets). The proposed plat has placed a 5-foot building

Replat Lot 1 & 2, Block 3, Airport West — Preliminary Plat
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setback line from the edge of the streets. This setback line is not currently shown within
Lot 1F and Lot 2D, but should be requlred n both

4.1.10. 4 Prwate street names shall not end Wlth the word “Road” “Boulevard” or
“Street”. .
All street names end mn “Lane”.

4.1.10.5 Private streets shall Have adequate and unéncambered 10-foot wide smow:
- storage easements on both sides of the street, or an accessible dedicated

snow storage easement représenting not less than twenty-five (25%) of
the improved area of the private Street.

Proposed snow storage easements are shown on the plat in the cross-hatched areas. The

plat shows proposed asphalt at 50,774 square feet and snow storage at 12,694 square feet.

This meets the 25% snow §torage requuement The plat notes that the snow storage is for

the private street, and not for internal parking or circulation within the lots It also notes

that relocation‘of snow: storage easements is sub]ect to plat amendment ’

4.1.12 Requlred fire lanes, Whether in prlvate streets ‘or drlveways, shall comply
with all regulations set forth in adopted fire codes.
The streets will need to be signed for no parking.

4.2 ‘Sidewalks and Curbs. -
4.2.1 Sidewalks, as required in all public street improvements, shall be a
: minimum of 5 feet wide, shall be constricted of concrete installed to City
standards or shall be constructed of an alternative material as approved -

by the Hailey Planning and Zoning Commission and/or the Hailey City

Council. The Council, following a recommendation by the Planning and

Zoning Commission, may waive this requirement pending a finding that -

the installation of sidewalks within the development will provide a

substantial burden. to the developer and no reasonable benefit to either -

the public or the occupants of the development.

Sidewalks have been-installed'within the public'street tights-of-way in Airpott West as -

approved by the Councﬂ Sldewalk is not a- requ1rement in pnvate streets ‘

4.3 . Alleys and Easements. S ' ‘

4.3.7 Where alleys are not provided, easements of not less than ten (10) feet in
width may be required on each side of all rear and/or side lot lines (total
width = 20 feet) where necessary for wires, conduits, storm or sanitary
sewers, gas and water lines. Easements of greater width may be required
aiong lines, across lots, or along boundaries, where necessary for surface
drainage or for the extension of utilities.

The proposed access easement/private streets also function ‘as ut111ty easements and are 26
feet wide.

4.3.8 - Easements. Easements, defined as the use of land not having all the
rights of ownership and limited to the purposes designated on the plat,

Replat Lot 1. & 2, Block 3, Airpoit West — Preliminary Plat
Page 6

T -256-



shall be placed on the plat as appropriate. Plats shall show the entity to
which the easement has been granted. Easements shall be provided for
the following purposes:

43.8.1 To provide access through or to any property. for the purpose of
providing utilities, emergency services, public access, private access,
recreation, deliveries, or such other purpose. Any subdivision that
borders on the Big Wood River shall dedicate a 20-foot wide fisherman’s
access easement, measured from the mean high water mark, which shall
provide for non-motorized public access. Additionally, in appropriate
areas, an easement providing mon-motorized public access through the
subdivision to the river shall be required as a sportsman’s access.

The private street provides for access and public utilities.

4.3.8.3 To provide for the storage of snow, drainage areas, or the conduct of
irrigation waters. Smow storage areas shall be not less than twenty-five

percent (25%) of parking, sidewalk, and other circulation areas.
See 4.1.10.5 above.

4.4 Blocks.
4.4.1. The length, width and shape of blocks shall be determined with due
' ' regard to adequate building sites suitable to the special needs of the type
of use contemplated, the zoning requirements as to lot size and
dimensions, the need for convenient access and safe c1rculat10n, and the
limitations and opportunities of topography.
The subject property is part of previously approved Block 3, Airport West Subdivision.

4.5 Lots.

4.5.1 All lots shown on the subdivision plat must conform to the minimum
standards for lots in the District in which the subdivision is planned. The
City of Hailey will generally not approve single-family residential lots
larger than one-half acre (21,780 square feet). In the event a single-
family residential lot greater than one-half acre is platted, irrigation is
restricted to not more than one-half acre, pursuant to Idaho Code 42-111,
and such restriction shall be included as a plat note. District regulations
are found in the Hailey Zoning Ordinance.

The minimum lot size in the SCI-I sub-district is 10,890 square feet. The proposed lots

range in size from 11,000 to 20,855 square feet.

4.5.2 Double fromtage lots shall be prohibited except where unusual
topography, a more integrated street plan, or other conditions make it
undesirable to meet this requirement. Double frontage lots are those
created by either public or private streets, but not by driveways or alleys.
Subdivisions providing a platted common space of 25 feet or more
between any street right-of-way and any single row of lots shall not be -

considered to have platted doubie frontage lots. Common space provxded
must be landscaped.

Replat Lot 1 & 2, Block 3, Airport West — Preliminary Plat
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The private streets creates double frontage lots, however this plan is consistent with the
platting of Airport West and the requirement of the: City for limited . curb cuts on the
public streets. The plat notes that access to the lots shall be from the internal private
streets only : ‘

SECTION 5 MROVEMENTS REQUIRED

5.1

511

51.2

5.1.3

5.2.1

It shall be a requlrement of the developer to. construct the minimum

A 1mprovements set forth, herem, for the subdstnon, all to City standards.

| Six (6) copies of all: Improvement plans shall be filed with the City

Engineer and made available to each department head. Upon final
approval two (2) sets of revised plans shall be returned to the developer at

the pre-construction conference with the City (Engineer’s . written .

approval thereon. Onue set of final plans shall be on-site at all times for
inspection purposes and to note all field changes upon.

Prior to the start of any construction, it shall be required that a pre-
construction meeting be conducted with the developer or his authorized
representative/engineer, the contractor, -the City Engineer' and

appropriate City Staff. An approved set of plans shall be provxded to the

developer and contractor at this meetmg

The developer shall gnarantee all 1mprovements pursuant to; this Section
for no less than one year from the date of final acceptance by the City,
except that parks shall be guaranteed and maintained by the developer

for a perlod of two years '

The developer shall construct all streets, alleys, curb and gutter lighting,

~sidewalks, street trees and landscaping, and irrigation systems to meet

- City standards, the requirements of this ordinance, the approval of the
- Hailey City Council; and to the finished grades which have been officially
approved by the City: Engineer as shown -upon approved plans and

- profiles: The developer shall pave all streets and-alleys with an. asphalt

plant-mix, and shall Chlp -seal streets and alleys Wltl‘llll one year of
construction. :

Street cuts made for the installation of services under any existing

improved public:street shall be repaired.in a manner which shall satisfy .-."
‘the Hailey Street Superintendent, shall have been-approved by the Hailey

City Engineer -or. his authorized representative, and shail meet City
standards. Repair may include patching, skim coats of asphait or, if the
total area of asphait removed exceeds 25% of the street-area, the
complete removal and replacement of all paving adjacent to the

development. Street cut repairs shall also be guaranteed for no less than
one year.

Replat Lot 1 & 2, Block 3, Airport West — Preliminary Plat
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5.4

5.7

Street name signs and traffic control signs shall be erected by the
developer in accordance with City Standard Specifications, and said

street name signs and traffic control signs shall thereafter be maintained
by the City.

Street lights in the Recreational Green Belt, Limited Residential, General
Residential, and Transitional zoming districts are not required
improvements. Where proposed, street lighting in all zoning districts
shall meet all requirements and recommendations of Chapter 8B of the
Hailey Zoning Ordinance.

The developer shall construct a municipal sanitary sewer connection for
each and every developable lot within the development. The developer

" shall provide sewer mains of adequate size and configuration in

accordance with City standards, and all federal, state, and local
regulations. Such mains shall provide wastewater flow throughout the
development. All sewer plans shall be submitted to the Idaho
Department of Environmental Quality (DEQ) for review and comments.

- The developer shall construct a municipal potable water connection for

each and every developable lot within the development. The developer
shall provide water mains and services of adequate size and configuration
in accordance with City standards, and all federal, state, and local
regulations. Such water connection shall provide all necessary
appurtenances for fire protection, including fire hydrants, which shall be
located in accordance with the Uniform Fire Code and under the
approval of the Hailey Fire Chief. All water plans shall be submitted to

the Idaho Department of Environmental Quality (DEQ) for review and
comments.

The developer shall provide drainage areas of adequate size and number
to meet the approval of the Street Superintendent and the City Engineer
or his authorized representative.

The developer shall construct each and every individual service
connection and all necessary trunk lines, and/or conduits for those
improvements, for natural gas, electricity, teiephone, and cable television
to the property line before placing base gravel for the street or alley.

The developer shall improve all parks and open space areas as presented
to and approved by the Commission and Council.

All improvements are to be installed under the specifications and
inspection of the City Engineer or his authorized representative. The
minimum construction requirements shall be the latest published

Replat Lot 1 & 2, Block 3, Airport West — Preliminary Plat
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5.9

5.9.

1

5.10

standard City specifications and improvement standard drawings or the
Department of Env1r0nmental Quahty (DEQ) standards, Whlchever is the
more strmoent ‘

Instailation of all infrastructure improvements must be eompleted by the
developer, and inspected and accepted by the City prior to signature of
the plat by City representatives, or according to a phasing agreement. A

‘post-construction conference shall be requested by the developer and/or

contractor and conducted with the developer and/or contractor, the City

‘Engineer, and appropriate City Staff to determine a punch list of items

for final acceptance.

The developer may, in lieu of actual construction, provide to the City
security pursuant to Section 2.3.7, for all infrastructure improvements to
be completed by developer after the ﬁnal plat has been 51gned by Clty
representatlves

Prior to the acceptance by the Cit’y' of any improvements installed by the

‘developer, three (3) sets of “as-built plans and specifications” certified by

the developer’s engineer shall be filed with the City Engineer.,

CONCLUSIONS OF LAW AND DECISION

Based upon the above Fmdmgs of Fact, the Council makes the followmg Concluswns of
TLaw and Dec131011 ' ;

1.

(UM

Adequate notice, pursuant to Section 2 of the Hailey Subdivision Ordiﬁance, Was
given for the public hearing.

Upon compliance with: the conditions noted below; the application substantially meets
the-standards of approval set forthin the Haﬂey Subd1v131on Ordinance:

. The application for Preliminary Plat shall be approved by the Haﬂey Clty Councﬂ

with the following Conditions.

a)

b)

All Fire Department and Building Department requirements shall be met. At
this time, these requirements include, but will not be limited to the following:
Additional requirements to meet Fire Code will be considered on a case by
case basis, depending on:size, occupancy, and construction type.. -

Additional fire hydrant-near-the south intérsection of Lear Lane and Merlin
Loop, or other location as determined by Fire Chief.

All building street numbers to bevisible from the street side.

Detailed plans for all infrastructure to be installed or improved at or adjacent

Replat Lot 1 & 2, Block 3, Airport West — Preliminary Plat
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the i & dayof ¢° (S== 2004, 1serveda

true and correct filed copy of the within and foregoing documentyupon the parties named
below, in the manner noted:

[« U.S. Mail George Kirk

[ 1 ViaFacsimile Box 4380

[‘ 1 Hand Delivered Ketchum, ID 83340
RIS S Brian Yeager
T Box 425

Ketchum, ID 83340

CITY OF HAILEY

By~ - j L oo £.,/ “ % ¢Lia__
Tara Hyde, Deputy Clerk
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ANNEXATION, SERVICES AND DEVELOPMENT AGREEMENT

AIRPORT WEST BUSINESS PARK

THIS AGREEMENT (“Agreement™) is dated for Teference purposes this /] ﬂ‘day of

[Docemle, 2001, by and between the CITY OF HAILEY, IDAHO, a municipal corporation

("Hailey” or “City”) and AIRPORT WEST PARTNERS, an Idaho limited partnership ("AWP",
and together with the City, the “Parties”). :

@]

i

RECITALS:

Hailey is a municipal corporation possessing all powers granted 1o municipalities under
the applicable provisions of the Idaho Code, including the power to annex property
contiguous to City boundaries; the power to zone and enforce zoning within the
boundaries of property so annexed; the power to require construction of, and posting of
surety for, improvements connected with development of property annexed by the City;
and the power to contract.

AWP owns 65.88 acres of unimproved property in Blaine County, Idaho and has
submutted an application to annex approximately 61.74 acres of property owned by AW?P
nto Hailey (“Property”™), pursuant to Hailey Ordinance No. 521, and as set forth in
Exhibit “A” attached hereto.

Concurrent with its application for annexation of the Property, AWP has submitted an
application for approval of subdivision of the Property under Hailey Ordinance No. 698.

The Parties agree that the Property shall be developed in accordance with this
Agreement; Exhibits “A” throush “D” attached hereto; the Master Declaration of
Covenants, Conditions and Restrictions; all applicable City ordinances; and any
additional conditions and requirements imposed upon the Property by the Hailey
Plamning and Zoning Commission and/or City Council during approval of the annexation
and concurrent subdivision, or as the result of design review.

AWP has agreed to develop the Property in two phases as set forth below and in the
Preliminary Plat map set attached hereto as Exhibit “B”.

By adopting Ordinance No. 0O (“Annexation Ordinance”) for annexation of the
Property, the Hailey City Council has determined that the proposed annexation meets the
requirements of Hailey Ordinance No. 521 and, further, that the annexation results in 2
consistent extension of City boundaries and does not conflict with Hailey’s
Comprehensive Plan.

The Council has determined the manner of development of the Property is in

conformance with Hailey ordinances, the subdivision approval process and as otherwise
provided for herein.
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AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants, promises, agreements,

terms and conditions set forth herein, the parties to this Agreement agree as hereinafter provided.

1

[89]

Zoning. Upcn annexation of the Property, the Property shall be zoned in accordance with
the Annexation Ordinance, and pursuant to approval of AWP’s subdivision plat for the’
Property. Both parties acknowledge that no zoning. of the Property can exist solely by

-virtue of this Agreement. Pursuant to Idaho Code section. §7-6511A, and zs a condition of

zoning of the Property, AWP agrees, and shall include a Master Declaration of
Covenants, Conditions, and Restrictions, that:

a) No residential uses of any kind shall be permitted anywhere on the Property.

b) Lots 6 and 7, Block 3, shall be limited to the following uses: bulk storage facilities,
warehouse and storage facilities, wholesale distributors, and self-storage facilities,
and uses accessory thereto as set forth in Hailey ordinance.

Means of Development.

a) The Property shall be developed in two phases as set forth in the preliminary plat,
Exhibit “B” attached hereto. Phase one shall consist of Lot S, Block 3; phase two
shall consist of the remainder of the property. ‘

b) The final plat for phase one shall be submitted to the City within two calendar months
of the date of the City Council’s preliminary plat approval, notwithstanding the time
limits imposed by Hailey Ordinance No. 698, sec. 2.3. The Hailey City Council has
determined that, pursuant to Ordinance No. 698, Section 11, except as set forth in
sub-paragraph (g) below, the improvements required in Section 5 of said ordinance
may be waived for phase one. The final plat for phase one shall be recorded within
one calendar month of the date of final plat approval, notwithstanding sec. 2.3.5 of
the Ordinance. Except as provided in subsection 2(c) below, AWP hereby waives

the time frames provided to an applicant under Hailey Ordinance #698, sections. 2.3
and 2.3.5 for submission and recordation of final plat. '

¢) The Hailey City Council has determined that pursuant to Ordinance No. 698, sec. 11,
the requirement for final plat submittal within one year of preliminary plat approval
may be waived, and that the final plat for phase two shall be submitted to the City
within twenty-four (24) months of the date of the City Council’s preliminary plat
approval. The final plat for phase two shall be recorded within one calendar year of
the date of final plat approval pursuant to sec. 2.3.5 of the Ordinance. AWP shall be
entitled to apply to the City for extensions of the above stated time periods as

provided in Hailey Ordinance No. 698, sections. 2.2.3 and 2.3.5., and City shall not
unreasonably withhold said extensions.

2.
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d) Development of the Property shall occur in accordance with the condirions and

1)

requirements of the subdivision approval process, and substantially as depicted in
Exhibit “B” attached hereto; applicable design review regulations; and any
subsequent PUD or subdivision approval process. Except as otherwise expressly
provided herein, all development shall be govemned by applicable Hailey ordinances
in effect at the time and shall include, but not be limited to, installation of both off
and on-site infrastructure and other improvements as set forth herein.

- Construction of improvements shall be substantially as depicted on the preliminary

plat map set, Exhibit “B”, and consistent with adopted Findings of Fact and
Conclusions of Law (“Findings and Conclusions™), Exhibit “C”. '

In addition to improyements required pursuant to Hailey’s Subdivision Ordinance No.
698 and the City’s adopted Findings and Conclusions, AWP shall provide additional
on-site and off-site improvements and dedications as follows:

1. Acquisition, and dedication to either the City or the State of Idaho, within 30
days of Idaho Transportation Department approval of the final design, of
approximately 2,000 squate feet of private property necessary 6 comiplete and
improve the right-of-way and intersection at Highway 75 and Airport Way
substantially as depicted in Exhibit “D” attached hereto. Should AWP be
unable to acquire the property in its entirety within the appropriate time frame,
so that the City is forced to condemn said private property, AWP shall
reimburse the City for fifty percent (50%) of all costs of such condemnation
and any legal actions related thereto, including, but not limited to, the value of
the property, attorney fees, court costs and any severance ‘damages. In
addition, AWP shall be responsible for any costs associated with the
relocation of public utilities within the Intersection, but only to the extent that
‘these costs are determined to be the responsibility of the City of Hailey.

1. Grant of an easement for future access through Lots 1 and 2, Block 5 for
extending Friedman Park' Circle through 10 Broadford Road, as depicted on
Exhibit “B” and as dedicated pursuant to the recorded plat; =

ii. Grant of an easement for fiiture access, through Lot 2, Blv'o_c‘k_ 2 and Lot 7,
Block 4 for extending FBO Dnve through to-Friedman Airport property, as
depicted on Exhibit “B” and as dedicated pursuant to the recorded plat.

v. All landscape, buffering, and park amenities within street rights-of-way,
Parcel A, the 10-foot wide setback and park maintenance easement adjacent to
Parcel A, and the 30-foot wide dedicated landscape easements on the south
end of the Property, as substantially depicted in Exhibit “B”, sheets L-1
through L-6, and in accordance with any requirements and conditions of the
subdivision approval process and applicable City ordinances. ‘

-3--
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g) Completion of construction of the following improvements necessary to permit the
City to use Lot 5, Block 3 as and for a City Shop: &) construction of Alrport Way and
Industrial Loop to the border of Lot 5, Block 3. The strest shall be improved to
include an all weather surface at least 20 feet wide, and b) installation of water, sewer
and electrical service to the border of Lot 5, Block 3. Said improvements shall be
completed not later than December 30, 2003 unless A WP posts a bond in accordance
with Section $ of Hailey Subdivision Ordinance No. 698 for the cost of such
Improvements in which case the completion date shall be extended one vear to
December 30, 2004. The remainder of the phase two improvements shall be required -
as set forth in Section 5 of Hailey Ordinance No. 698.

Notwithstanding the foregoing, in the event AWP determines it is not economically
feasible to install the improvements described above within the required time period,
AWP shall lease to the City, Lot 1A, Block 1, Friedman Park Subdivision for use as a
City Shop. The lease shall commence no later than May 1, 2003, and shall be in the
form customarily used by property management firms in Blaine County, Idaho for
comparable property and shall provide for payment of monthly rent in the amount of
$1,500 adjusted annually as set forth in paragraph 6, below. This paragraph in no
way modifies Airport West’s obligation to install all phase two improvements upon
recording of final plat. .

h) AWPs groundwater right 37-07683 is licensed for 18 miner’s inches [verify] to
lrrigate 18 acres, which is 1.0 miner’s inch per acre, from April 1 to November 1.
AWP has filed claim no. A37-07683 in the SRBA for this right for irrigation. AWP
shall transfer the place of use for subject water to fully and adequately imrigate: 1)
Parcel A, ii) the 10-foot wide setback and park maintenance easement adjacent to
Parcel A and, iii) the 30-foot wide landscape easements on the south end of the
Property (collectively, “Irrigation Areas™).

County Replat and Dedication. AWP shall submit and diligently pursue an application to
Blaine County no later than J anuary 1, 2002 for replat of Lots 1 through 3 of Broadford
Highlands No. 3, as depicted in Exhibit “B” (Sheet 5). to provide 1) dedication of

- approximately 1.17 acre alley to Broadford Highland Homeowner Association No. 2,

which shall be subject to a road easement to Fixed Base Operator at Friedman Airport;
and ii) a twenty foot landscape easement across Lot 1, Broadford Highlands, No. 3. '

Improvements to Individual Iaree Block Lots. Except as otherwise provided in this

Agreement, the development of the Large Block Lots by AWP, or its successors and

assigns, shall be subject to applicable City ordinances, and any subsequent design review,
PUD or subdivision process. AWP agrees that any necessary restoration or

reconstruction  of previously constructed public rights-of-way including  streets,

sidewalks, curbs and/or gutters, due to subsequent installation of infrastructure and

Improvements 10 accommodate individual large block lots, or otherwise, shall be borne

by AWP or its successors and assigns.
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a)  Notwithstanding any contrary provision of this Agreement, City acknowledges and
grees that no additional off-site improvements shall be required of AWP or its
successors, as a condition of development of the Property as conternplated herein.

Maintenance.

AWP and/or its successors and assigns, shall be responsible for the maintenance, in
perpetuity and at its sole expense, of the improvements described in this sub-section
of paragraph 5. AWP may establish a property owner’s association for the
performance of this mainténance. AWP as declarant shall restrict the property with
Master Declarations of Covenants, Conditions and Restrictions, and those
Declarations shall set forth maintenance responsibilities, as follows:.

a) All landscape areas, including landscaped areas within the dedicated street right-
of-ways and those areas set-aside as parks for the enjoyment of the communmnity at
large, such as Parcel A (Friedman Park) “This maintenance shall include, but not
be linited to, mlgatlon planting, pruning, replacement of dying trees, grasses and
shrubs, and mamtenance and replacement of park amenities such as tables and
benches. :

b) All streets, ways, alleys, and parking areas not dedicated to the public.  These
areas shall be maintained in a neat, attractive, and safe manner and shall include
necessary Davmb, drainage, and snow removal.

c) Removal of snow from sidewalks within the public right-of-way.
d) Snow removal and snow storage areas not Tocated on land dedlcated to the City.
Anrexation Fees. In consxderatlon 10T the Clty prov1dm<7 essential ‘governmental and

utility services to the Property and to mltloate the 1mpact on the City of annexanon and
- development of the Property:

a) Subject to adjustment as ﬁrovided below, AWP ‘shall pay to'the City a general
annexation fee in the sum of One million, eight hundred thirty thousand, one hundred

forty mine dollars (Sl 830 149) The amount may be paid in six installments, as
follows: , : S '

1 Upon recordation of the final plat map for phase one,” AWP shall convey to
the City Lot 5, Block 3, corsisting of approximately 5.13 acres. The
conveyance shall be made by a Warranty Deed executed by AWP in
recordable form. Upon recordation of the deed, a credlt of $339 100 shall be
applied against the annexation fees.

il.  The remaining annexation fees of $1,471.049 shall be made in five equal

mstallments of $294.209.80 adjusted as provided in paragraph viii below. The
first installment shall be due upon recordation of final plat of phase 2.
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V.

vil.

VIil.

The second cash installment of $294,209.80, adjusted as provided in section
viil below, shall be made no later than one year after final plat recordation of
phase 2, or upon the sale, or issuance of building permits upon thirty five
percent (35%) of the Property, whichever occurs first.

The third cash installment of $294.209.80, adjusted as provided in section viii
below, shall be made no later than two years after final plat recordation of
phase 2, or upon the sale, or issuance of building permits upon fifty five
percent (55%) of the Property, whichever occurs first.

The fourth cdsh installment of $294,209.80, adjusted as provided in section
viil below, shall be made no later than three years after final plat recordation
of phase 2, or upon the sale, or issuance of building permits upon seventy
percent (70%) of the Property, whichever occurs first.

The fifth cash installment of $294.209.80, adjusted as provided in section viii
below, shall be made no later than four years after final plat recordation of
phase 2, or upon the sale, or issuance of building permits upon eighty five

- percent (85%) of the Property, whichever occurs first.

The annexation fees payable hereunder shall be subject to adjustment prior to
the payment of each scheduled installment (“Adjustment Dates™), on the basis
of the change in the Consumer Price Index for All US Cities published by the
United States Department of Labor (“Index™™) which is published for the
month nearest the date of recordation of the plat for Phase One (“Beginning’
Index”). If the Index published nearest the Adjustment Date (“Extension
Index”) has changed from the Beginning Index, the annexation fee installment
payment then due shall be determined by multiplying the original installment
amount (that is, $294,420.80) by a fraction, the numerator of which is the
Extension Index and the denominator of which is the Beginning Index.

City shall execute and deliver from time to time when requested partial

releases of the lien of this paragraph 6 as it relates to portions of the Property
on the following terms and conditions:

a. City shall be given at least 5 business days notice of AWP’s request for
each partial release.

b. With each request for a partial release, AWP shall furnish City with a legal
description of the portion of the Property to be released and shall also
delineate the portion of the Property for which a release is requested and
state the acreage 10 the nearest one hundredth of an acre, and delineate the
portion of the Property that shall remain subject to the lien of this
paragraph 6, and with respect to the remaining portion state the number of
acres contained therein. The legal description and acreage calculations
shall be certified by a licensed surveyor.

c. The cost of each partial release shall be paid by AWP.
-6-
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b)

d)

d. The release of portions of the Property shall be in accordance with the
following schedule: u) ten percent (10%) of the Property in Phase Two, or
4.62 acres upon acceptance of the infrastructure improvements for Phase
Two; v)fifteen percent (15%) of the Property in Phase Two, or 6.93 acres
upon payment of the first installment of the annexation fee; w) twenty
percent (20%) of the Property in Phase Two, or 9.24 acres upon payment
of the second installment of the annexation fee; x) fifteen percent (15%) of
the Property in Phase Two, or 6.93 dcres, upon payment of the third
installment of the annexation fee; y) fifteen percent (15%) of the Property
Phase Two, or 6.93 acres, upon payment of the fourth installment of the
annexation fee; and z) the remainder of the Property upon payment of the
fifth installment of the annexation fee. ’

AWP shall contribute toward the cost of the improvements to the intersection at
Alrport Way and Highway 75 the sum of ninety thousand dollars (850,000.00). This

contribution shall be payable to the City upon signing of a conmtract for the

construction of said improvements, or May 30, 2002, whichever is first.

The warranty deed from AWP for Lot 5, Block 3 shall contain the following
restriction: “Provided Grantor has completed construction of the infrastructure and
other improvements set forth in the Annexation, Development and Services
Agreement for Airport West Business Park recorded as Instrument No. ,
records of Blaine County, Idaho, in the event Grantee bargains, sells, conveys,
transfers or otherwise disposes of the property described herein, excluding a lease to
a government agency for a public purpose, Grantee shall pay to Grantor an amount
equal to the amount obtained by multiplying the total cost of said construction by a
fraction the mumerator of which is 5.13 acres and the denominator of which is the
total useable acres within the Property, or 51.33 acres.” Said requirement for
payment shall expire fifteen (15) years from the effective date of annexation, and

such expiration shall be reflected in the above described restriction to be set forth in
the deed.

AWP shall be deemed to satisfy its parks and open space dedication obligation for the
Large Block Subdivision and firture subdivision of any Large Block Lot by dedicating
as open space and improving the land along Broadford Road, including Parcel A, and
adjacent to Broadford Highlands #2, as depicted on Exhibit “B”. Accordingly, City
agrees not to condition any future subdivision of aLarge Block Lot on a dedication of
any park or open space area. This paragraph notwithstanding, any future application
for-a Planned Unit Development under Article X of Hailey Ordinance No 532, as
amended, may be subject to a requirement of an open space dedication.

AWP and City hereby acknowledge and agree that the exactions provided for herein
are fair and equitable and that said exactions have been agreed upon to mitigate the
impact to be bome by Hailey that is specifically attributable to annexation and
development of the Property. Both parties agree that this sum is to be paid as an

_7-

-276-



10.

11

annexation fee, as distinguished from an impact or capital facilities fee, which might
otherwise be an obligation, associated with development of the Property.

) Hailey agrees noi to 1mpose any impact fees or other exactions upon AWP or the
Property prohibited by Idaho Code section. 67-65 01, et. seq.

Police Powers. Except as otherwise expressly provided herein, nothing contained herein
is intended to limit the police powers of Hailey or its discretion in review of subsequent
applications regarding development of the Property. This Agreement shall not be
construed to modify or waive any law, ordinance, rule, or regulation not expressly
provided for herein, including, without limitation, applicable building codes, fire codes,
Hailey's Zoning Ordinance, Hailey's Subdivision Ordinance, ard Planned Unit
Development requirements for the Property.

Amendment. This Agreement may be revised, amended, or canceled in whole or in part,
only by means of 2 written instrument executed by both parties hereto and as evidenced
by amended plats and development plans.

Specific Performance. In the event of a breach of this Agreement, in addition to all other

remedies at law or in equity, this Agreement shall be enforceable by specific performance
by either party hereto. All remedies shall be cumulative.

De-annexation. In the event the Property is not developed in accordance with this
Agreement, or if AWP or its successors and assigns,, if any, materially breaches, defaults
or fails to perform any material obligation under this Agreement and does not cure such
breach, default or failure within thirty (30) days after written notice from City of the
breach, default or failure, or in the case of a breach which-is incapable of being cured
within 2 thirty (30) day time period, AWP fails within thirty (30) days after written notice
from City 10 commence to cure the same and thereafter to prosecute the cure of such
breach with due diligence and continuity, AWP hereby grants to Hailey its irrevocable
consent to the de~annexation of the Property, or any portion thereof.

AttomeY's Fees. In the event either party hereto is required to retain counsel to enforce a
provision of this Agreement, or to recover damages resulting from a breach hereof, the
prevailing party shall be entitled to recover from the other party 2ll reasonable attorney's
fees incurred, whether or not litigation 1s actually instituted or concluded.

Notices. All notices required or provided for under this Agreement shall be in writing
and deemed delivered upon delivery in person or upon mailing by certified mail, return
recelpt requested, postage prepaid. However, the time period in which a response to such
notice must be given shall commence to run from the date of receipt on the return receipt
of the notice.. Rejection or refusal to accept, or the inability to deliver because of 2

change of address of which no notice was given shall be deemed to be receipt of the
notice. ’ '

Notices to City shall be addressed as follows:

2

Ly of Hailey

= -

(
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13.

14.

15.

16.

17.

115 Main St. S, Ste. H
Hailey, Idaho 83333
Attn.: City Attorney

Notices given to AWP shall be addressed as follows:

Arpott West Partners
¢/o Ronald J. Sharp Inc.
Post Office Box 2180
Sun Valley, Idaho '/8;?;353

with a copy to:

Hawley Troxell Ennis & Hawley, L.L.P.
540 Second Avenue )

Post Office Box 297

Ketchum, Idaho 83340-0297

Attn.: Edward A. Lawson

A party may change the address to which further notices are to be sent by notice in

writing to the other party, and thereafter notices shall be addressed and transmitted to the
new address. ‘

Effectiveness Upon Amnnexation. This Agreement shall become effective only upon, and
1s subject ’tbo,,thve Council’s enactment of an Ordinance annexing the Property and the
adoption of Findings and Conclusions of Preliminary Plat approval as set forth in Exhibit

B. By entering into this Agreement, the City does not hereby contract to annex the
Property. | - SR "

Reliance by the Parties. This Agreement is intended by AWP to be considered by Hailey
as part of AWPs’ request for annexation of the Property and application for subsequent
plat approval, and is contingent upon said annexation. AWP acknowledges and intends
the Cityfcto(co_nside;r and rely upon this Agreement in its review and consideration of said
annexation request and subsequent application. \ "

Relationship of Parties. It is understood that the contractual relationship between Hailey

and AWP is such that neither party is the agent, partner, or joint venturer of the other
party. :

Successors and Assiens: Covenant Rurming With the Land. This Agreement shall inure
to the benefit of Hailey and AWP and their respective héirs, successors and assigns. This
Agreement, including all covenants, terms, and conditions set forth herein, shall be and is
hereby declared a covenant running with the land with regard to the Property or any

portion thereof, and is binding on both parties to this Agreement as well as their
respective heirs, successors and assi gus.

Recordation and Release. This Agreement shall be recorded with the Blaine County
Recorder.  Where the conditions of this agreement have been fully performed to the
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18.

19.

20.

21.

[N
(%]

8]
(93

City’s satisfaction, the City shall execute and deliver from time to time upon request
partial releases, estoppel certificates, and other appropriate documentation to release the
lien of this Agreement from portions of the Property being conveyed to third party
purchasers and to certify to said purchasers that this Agreement 1s not in default.

No Waiver. In the event that Hailey or AWP, or its successors and assi gns, do not strictly
comply with any of the obligations and duties set forth herein, thereby causing a default
under this Agreement, any forbearance of any kind that may be granted or allowed by
AWP, Hailey, or their successors and assigns, to the other party under this Agreement
shall not in any manner be deemed or construed as walving or surrendering any of the

conditions or covenants of this Agreement with regard to any subsequent default or
breach.

Partial Invaliditv. In the event any portion of this Agreement, or part hereof, shall be
determined by any court of competent jurisdiction to be invalid, void, or otherwise
unenforceable, the remaining provisions of this Agreement, or parts hereof, shall remain
in full force and éffect and shall in no way be affected, impaired or invalidated, it being
understood that such remaining provisions shall be construed in manner most closely
approximating the intention of the parties with respect to the invalid, void, or
unenforceable provision or part hereof.

Entire Acresment. This Agreement constitutes the full and complete agreement and
understanding between the parties hereto. Excluding formal conditions placed upon the
application for annexation, subsequent plat approvals or other matters related to the
public process, no representations or warranties made by either party shall be binding
unless contained in this Agreement or subsequent written amendments hereto.

Exhibits. All exhibits referred to herein are incorporated in this Agresment by reference,
whether or not actually attached.

Authority. Each of the persons ékecufirig this Agreement represents and warrants that he
has the lawful authority and authorization to execute this Agreement, as well as all deeds,

casements, liens and other documents required hereunder, for and on behalf of the entity
xecuting this Agreement. ' '

Recitals. The Recitals are mcorporated herein and made a part of this Agreement by this
reference. '

No Third Party Richts. Except as otherwise provided in paragraphs 1 and 3, this
Agreement shall be for the sole benefit of the Parties and/or their successors and assigns,

and no covenants or agreements herein shall be for the benefit of or create any 1ights in
favor of any third parties.

Choice of Law, This Agreement shall be governed by and construed in accordance with
the laws of the State of Idaho, which shall be the sole jurisdiction and venue for any

action which may be brought by either party with respect to this Agreement or the subject
matter hereof.

-10-
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IN WITNESS WHEREQF, the paxues hereto have executed this Agreement the day and
year written herem

DATED this ﬂ} day of i\ﬂ( £ éf/\, 2001.

* CITY OF HAILEY

ATTEST:

| v'BfadVSi'en:ier, Mayor
L)
Leathen
Heather Dawson,
Hailey City Clerk -

AIRPORT WEST PARTNERS, LTD, an
Idaho limited partnership

By:  Rokan Idaho, an 1daho limited liability company,
its general Darmer

By: - Rokan Corpora‘non a Delaware corporatlon
its Manaé}ng meémber ‘

RobefA Kantor, President

By:  R.J.S. Limited, an Idaho hnuted pa.rtnershlp,
¢ its Manacmv mermiber

By:  Ronald J. Sharp, Inc. » an Idaho eorporation,
- 1ts General partner

At /. /ﬁf?éi—'

Ronald J. Sharp, Predident

11-
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ACKNOWLEDGMENTS

STATE OF IDAHO )

)ss.
County of Blaine )

Subscribed and swom before me on this .’7'“‘ day of
Notary Public in and for said State, personally app
Mayor of Hailey and the person whose name is s

acknowledged to me that he executed the same on b

Al
LPrev-le,, 2001, before me a
eared Brad Siemer, known to me to be the

ubscribed to the foregoing instrument, and
ehalf of the City of Hailey.
IN WITNESS WHEREOF, I have hereunto set m
wriiten above.

y hand and seal the day and year first

L/»CL{(V& R P i

e -[:"Zl";‘-_’. 3t
Not?ry }Dublic Pox %i{: —-\\\ i
_Houiley T 7EATEYLON 5
Residing at TR, S
My Commission Expires ji5/22 /e 2.

STATE OF IDAHO )

)ss.
County of Blaine )

Subscribed and swom before me on this \g day of &mu»\ , 200Z- before me a
Notary Public in and for said Stare, personally appeared Robert A. Kantor'known to me 10 be the
person whose name is subscribed to the foregoing instrument, and acknowledged to me that he
executed the same. :
IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year first
written above.

“‘\\“9 Ph L A I{:'l".' %#I \/{)’-—g/\
S 0
Qv ‘.

Notary, Public
::Q.‘ OTARY % S % M
gmi- $00’ tx:
3 xe S

z Residing at ! <
5 ission Expir 20/p ¢
Y PuRV® g {2? § My Commission Expires :/ R
o .0 <
%, O “......’. ™
""’04 TE > ‘\é
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A
STATE OF IXAHS )

QIIY\M T Jss.
County of Bdesme )

200 3—
Subscribed and sworn before me on this L1 _ day of IAWUALY , 266+ before me a

Notary Public in and for said State, personally appeared Ronald J. Sharp, known to me to be the
person whose name is subscribed to the forecromg mstrument, and acknowledged to me that he
executed the same. :

IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year first

written above. /7 ‘ _ o
e Uk oz
QTR Notary Public {/

' ! e crre o id

T Residing at

My Commission Expires %- 7 022 4102,

13-
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EXHIBIT “C” (12 pages total)

FINDINGS OF FACT AND CONCLUSIONS OF LAW

On December 10, 2001, the Hailey City Council considered an application by Airport
West Partners for annexation of Tax Lots 7092, 3507 A; Revissd Tax Lows 6839, 6789, and
7703; Fraction of Lot 1, Lots 2 and 3A, Broadford Highlands Subdivision #3. The
property comprises approximately 62 acres. Proposed for a master planned light industrial
and business park development, the property is now within a Blaine County R-1 zone and is
largely undeveloped. Also considered was the City-initiated ammexation of Tax Lot 6100
(Friedman Memorial Airport), and Tax Lot 1507 and 6942, owned by Robert McCroskey.
The subject properties lie generally south of the Friedman Indusinal Park and Hailey

* Business Park, west of Friedman Memorial Airport, east of Broadford Road, and north of
Broadford Highlands Subdivision No. 2. The Council, having been presented with all
information and testimony in favor ard in opposition to the proposal, hereby makes the
following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

Notice for the public hearing was published in the Wood River Joumal on November 21,
2001, the notice was mailed to adjacent property owners and to political subdivisions
serving the City on November 21, 2001. Notice was posted on the subject properties on
December 3, 2001.

Hailev Ordinance 521, commonly known as the Hailey Annexation Ordinance,
establishes a procedure for the annexation of propertv into the incorporated boundaries.
Section: 4.0 sets forth “Critenia for Review,” and requires the City to review four factors
in evaluating annexations. In order to approve the proposed armevt]on- Council must
find that the foliowing criteria are favorably met:
co Whether the proposal represents an orderly extension of existing City boundaries.
How the proposal relates to the goals and objectives of the Comprehensive Plan
The extent of dlfﬁculty involved i extending City services to accommodate fhe
proposal.
4. The results of a fiscal impact study to determine whether or not the proposal will
generate sufficient revenues to defray the necessary public service costs.

LI O

The property proposed for annexation is adjacent to and partially contiguous with the
boundaries of City of Hailey.

The Goal of the Land Use section of the Hailey Comprehensive Plan is to provide for a
balanced mix of land uses suitable relatad to one another.

The Goal of the Economic Development section of the Hailey Comprehensive Plan is to

create opportunities for diverse economic development compatible with the community's
environment.

Airport West Annexation
Page 1
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Policy B of the Economic Development Sections directs the City to provide locations for
different industry types that would adequately deal with circulation patterns, land parcel
size, compatibility of existing surroundings and the public good.

Policy B of the Economic Development Section directs the City to maintain a competitive
environment for business and industry by recognizing the needs within the community for
future development opportunities.

On May 11, 1998, the Hailev City Council adopted the fo’llowing Conclusions of Law:

1. That the annexation proposed represents an orderly extension of City
boundaries. ‘ S

That the anriexation proposed is supported by and in accordance with the goals

and objectives of the Hailey Compreherisive Plan.

That the application has been amended by the Council to include several ‘in -

holdings’ of property, among which are an 11 acre piece owned by the County

of Blaine County. three parcels of land at the northernmost boundary of the
proposed annexation, and two residential propem'es adjacent to and east of

Broadford Road.

4. That the application shall be sent to the Hailey Plamuno and Zonmo
Commission for a recommiendation to the Council concerning the appropriate
zoning for the property. The Commission may also request and receive
preliminary plat, zoning, Planned Unit Development and any other application
deemed necessary to make such recommendation.

[0S

Gl

An application for preliminary plat for Alirport West Subdivision was submitted on
February 16, 1999 to run concurrently with the annexation application.

June 291999, .the Hailey Planning and Zening- Commission considered the application
by Airport West Partners for preliminary plat approval and a zoning recommendation for

the annexation of the A.lrport West Property. The Commussion adopted certain Findings
of Fact and the following Conclusions of Law:

1. That the annexation proposed represents an orderly extension of City
boundaries.

That the annexation proposed is supported by and in accordance with the goals
and objectives of the Hailey Comprehensive Plan.

That the applicant shall receive preliminary plat approval and a
recommendation for Service Commercial Industrial District zoning for the

property. The approval and recommendatlon shall be subject to the following
conditions:

a) That agreements with other entities be submitted.

I

L)

Alrport West Annexation
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b) That the annexation and development agreement include impact fees for
the necessary improvements to Airport Way, Broadford Road and their
intersections with Main Street.

¢) Thart the applicant submit revised street names for staff approval.

d) That the applicant provide a variety of landscape trees and shrubs, with no

‘variety comprising more than 23% of the total plant material.

) That the applicant develop each lot within the subdivision subsequent to a

Planned Unit Development approval.

That the City should amend the development agreement 10 allow for

accessory residential uses on the property.

That the recommendation for SCI Distrct zoning is predicated upon the

language of the District as recommended by the C omumnission, and, should

the language of the District expand the permitted uses significantly, the

Commission recommends that the property be limited to those uses as

recommended. :

N/

(1Q
~

Amendments te the Zoning Ordinance, creating a new zoning district, Service
Commercial Industrial (SCI), were recommended for approval by the Commission, and
adopted by the Citv Council on November 22, 1999. Ordinance £743, adoprting these
amendments, became effective on January 26, 2000.

Subsequent amendments to the Zoning Ordinance revising the Service Commercial
Industial (SCI) district, including merging the original five sub-districts into rwo broader
subdistricts, were recommended for approval by the Commission, and adopted by the
City Council on November 12, 2001. Ordinance £797, adopting these amendments,
beczinz eifective on December 19, 2001.

The applicant agreed to limit development adjacent to Broadford Hj ghlands 22 10 those
uses origmally allowed in the SCI-Warehouse sub-district, This use limitation is included
In the Annexation, Services and Development Agreement.

On June 26, 2000 the Hailey City Council considered the annexation application along
with an Annexation, Services and Development Agreement. Annexation fees were
proposed within that Agreement. The Council rejected said Agreement, citing coricerns
regarding the adequacy of the method by which the annexation fees had been calculated,

and concerns regarding access from the development onto Broadford Road, a substandard
County road.

The City entered into a contract with Tischler & Associates to study and propose a
method by which to calculate annexation fees 1o offset the impact of the proposed
development on infrastructure. The Council accepted the final report by Tischler and
Associates on November 26,2001. The Council determined that the general annexation

fees set forth in the final Teport are adequate to provide for the extension of city services
to accommodate the annexed area.

Alrport West Annexation
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General annexation fees 0f 51,830,149 are to be paid upon a schedule set forth in the
Annexation, Services and Development Agreement. Also part of the annexation proposal
1s the donation of a 5.83 acre parcel for use by the City of Hailey (Lot 5, Block 3), and the
contribution of $90,000 toward the cost of the 1 1n1prov ements to the Intarsection at Airport
Way and Highway 75. '

The Annexation, Services and Development Agreement was considered by the Council,
including annexation fees as recommended by Tischler and Associates, and approved by
the City of Hailey and Airport West Partners on December 17, 2001.

The dedicated portion of the buffer area, noted as Parcel A plus the additional easement
-areas, totaling 8.16% of the gross annexation area was determined to be an adequate open
space contribution for the development, and will satisfy future parks requirements for
subdivisions. Future PUD applications may, however, be subject to Open space
contribution.

"The Council will accept a separate written confirmation, outside the Annexation and ‘
Development Agreement, regarding the applicant’s voluntary contribution of any water
rights in excess of those required for irrigating the landscaped areas in the project.

The Council had considered including several ‘in - holdings’ of property 10 also be

annexed by the City. Armexation of these parcels w ould serve to make City boundaries
more uniform.

Friedman Memorial Airport (Revised Tax Lot 6100) agrees to the annexation of
approximately 11.53 acres of land lying between Friedman Memorial Airport and the
proposed Airport West subdivision. Zoning of Airport (A) is approprlate for this property.

Robert McCroskey, ow ner of Tax Lots 1807 and 6942, has agreed to be annexed to the

City. The owner has requested and the Counc1l has-agreed to Technological Industry (TJ)
zoning for this propertv.

Christian Nickum, owner of Tax Lot 7303 and Mr. and Mrs. Brad Billger, owners of Tax
Lot 3913, wish to remain in the County. The Council did not wish to annex these
properties against the owners’ wishes. Tax Lots 7505 and 3913, therefore, will remain in
unincorporated Blaine County. The Council finds that the exclusion of Tax Lots 7505
and 3913 will still allow for an orderly extensmn of City boundaries.

Based on the record, the above Findings of Fact and the Annexation, Services and
Development Agreement, the Council finds that:

1. The annexation proposed represents an orderly extension of Ci ity boundaries.
2

2. The annexation proposed is supported by and in accordance with 1he ooals and
objectives of the Hailey Comprehensive Plan.

)

Adrport West Annexation
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(W)

No significant difficulty 1s involved in extending City services to accommodate
the annexation. ‘
4, The annexation fees, in addition to taxes generated, will generate sufficient
revenues to defray the necessary public service costs.

CONCLUSIONS OF LAW

Based on the entire record and the above Findings of Fact, the Council concludes that the
application for Annexation conforms to the Hailey City Ordinance No. 521 and that the
applicaticn is approved subject to the following conditions:

a) The exclusion of Tax Lots 3913 and 7303, and -
b) The terms and conditions of the Annexation, Services and Development
Agreement.
Approved this_] &y P Day of A dpe ey , 2002,
. o I

Attest:

Heedb Do

Heathier Daw 50D, . Ci ity C Ierk* ;

“"t":n'-"’“

Airport West Annexation
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

On December 10, 2001, the Hailey City Council considered an application by Airport
West Partners for preliminary plat subdivision of Tax Lots 7092, 5507A; Revised Tax Lots
6659, 6789, and 7703; Fraction of Lot 1, Lots 2 and 3A, Broadford Highlands
Subdivision #3. The property comprises approximately 62 actes and lies south and west of
the existing city boundary and generally west of Friedman Memorial Airport. The proposed
subdivision would create 16 lots, ranging in size from 1.64 acres 10 5.13 acres. Proposed
zoning is Service Commercial Industrial (SCI) with sub-districts (Sales and Office, and
Industrial) as noted on the plat. The Council, having been presented with all information
and testimony in favor and in opposition to the proposal, hereby makes the following
Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

Notice for the public hearing was published in the Wood River Journal on November 21,
2001; the notice was mailed to adjacent property owners and to political subdivisions
serving the City on November 21, 2001. Notice was posted on the subject properties on
December 3. 2001.

An application for preliminary plat for Airport West Subdivision was submitted on
February 16, 1999 to run concurrently with an application for annexation of subject
property. -

Hailev has adopted Ordinance Number 698, the Subdivision Ordinance, providing
comprehensive requirements, regulations and procedures governing the subdivision of
property, including platting, replatting, and recordation of subdivision plats.

Section 2.3 of the Hailey Subdivision Ordinance sets forth the following requirement for
Final Plat Approval:

The final plat must be submitted to the Planning and Zoning Commission

within 1 calendar year from the date of approval of the preliminary plat by the
Hailey City Council.

Two phases are proposed to allow for final plat approval and recordation of Phase 1, Lot
5, Block 3 (the City lot), within an approximately 6 month time frame. Phase 2, the
remainder of the subdivision, is scheduled for final plat recordation within a 36-month
time frame, unless extended by the City Council under Subsections 2.2.3 and/or 2.3.5.

The Council made two findings pursuant to Section 11 of the Subdivision Ordinance, as
follows:

1. Due to the need of the City for timely convevance of Lot 5, Block 3, prior

to installation of infrastructure improvements, the requirement for
improvements in Section 5 of the Subdivision Ordinance may be waived,

Airport West Preliminary Plat
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except as provided for in the Annexation, Services and Development

[R%)

Due to the large size and scope of the 62-acre subdivision, hardship exists,
and the requirements of Section 2.3 of the Subdivision Ordinance shall be
waived.

Section 4 of the Hailey Subdivision Ordinance sets forth Development Standarcs for
subdivisions, including the following subsections.

411 All streets in the subdivision must conform to the Master Plan of the City, or,
where no plan exists, must be plarted and developed with a width, alignment,
and improvements such that the street is adequate to accommodate existing
and anticipated vehicular and pedestrian traffic and meets city standards.
Streets shall be aligned in such a manner as to provide through and efficient
access from and to adjacent developments and properties and shall provide for
the integration of the proposed streets with the existing pattern.

The proposed subdivision will include the extension of Airport Way into the
development. Within the subdivision, three streets are proposed: Airport Way and
Friedman Park Circle (80-foot right-of-way), and Industrial Loop {(60-foot right-of-way).
Streets have been designed by the applicant in cooperation with City staff and in response
to public and Commission and Council input. These streets meet standards for right-of-
way width, intersections, and road grades.

4.1.2 No cul-de-sacs or dead end streets shall be platted. Street right- of - ways
extended into un-platted areas shall not be considered dead end streets.

Based on public and City Council input, a cul-de-sac shall be constructed in the north-
western part of the subdivision. However, an easement for future street connection to
Broadford Road will be platted. Said connection would eliminate the cul-de-sac.

4.1.10 All streets and alleys within any subdivision shall be dedicated for public use.

- All streets within the subdivision are to be dedicated to the public.

42 Sidewalks and Curbs.

1.2.1 Sidewalks, as required in all street improvements, shall be a minimum of 5
feet wide, shall be constructed of concrete installed to City standards or shall
be constructed of an alternative material as approved by the Hailey Planning
and Zoning Commission and/or the Hailey City Council.

 Alirport West Preliminary Plat
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4211 Sidewalks shali be required in Business, Limited Business, SCI, or other
pedestrian areas shall, at the discretion of the Commission anc the Council, be
between 6 and 12 feet wide. Sidewalks shall accommodate anticipated
pedestrian traffic and shall be in accordance with established Czty standards.
The Council shall not waive this requirenent. @

Sidewalks are shown on both sides of the streets with the following exceptions: one side
only (south side) along Airport Way from the northern entrance of the subdivision to the
intersegtion with Friedman Park C1rc1@i§yne side only (west side) on Friedman Park
Circl&Zbne side only on Industrial Loop (west side). Sidewalks are shown at 5-feet in
width. City Standard Drawing 2801 calls for 5-foot sidewalk width in industrial distrcts.
The Council finds that the sidewalks as proposed meet the requirement of Section 4.2.1.1

43.7 Where allevs are not provided easements of not less than eight (8) feet in
width may be required on €ach side of all rear lot lifies (total width = 16 feet)
where niecessary for wires, conduits, storm or sanitary sewers, gas and water
lines. Easements of greater width may be reauire‘él along lines, across lots, or
along boundaries, where necessary for surface drainage or for the extension of
utilities.

Ten-foot $now storage and utility easenients adjacent to all public rights-of-way are noted
on the plat.

438 - Easements. Easements, defined as the use of land not having all the rights of
ownership and limited to the purposes designated on the plat, shall be placed
on the plat as appropriate. Plats shall show the entity to which the easement
has been granted. Easemients shall be provided for the following purposes:

4.3.8.1 To provide access through or to any property for the purpose of providing,
uttlities; emergeney services, public access; private-access, recreation,
deliveries, or such other purpose.

Ten-foot smow storage and utility easements adjacent to all public rights-of-way are noted
on the plat. An access and utility easement from Industrial Loop to Tax Lot 7305 is
shown. A well easement is shown within Lot 4, Block 3. A 40-foot wide emergency
access easement is shown within Lot 6, Block 3. Pedestrian access through Block 3 lots
to Parcel A is noted. There is a roadway easement in place for potential extension of
Alrport Way to the south, through airport property into unplatted Flying Hat Ranch.

Likewise, there is an easement for potential future access from Friedman Park Circle
directly onto Broadford Road.

4.3.8.2 To provide protection from or buffering for any natural resource, hazardous
area, or other limitation or amenity on under or over the land.

Ajrport West Preliminary Plat
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Darcel A (40 feet wide along Broadford Road), along with an adjacent 10-foot wide
“setbac }\ and park maintenance easement”, providing a 50-foot wide landscape buffer,
d 30-foot wide landscape sasements along the southern boundary, are platted. These
ride

prO\ buffering berween the proposed subdivision and Broadford Road and Broadford
Highlands Subdivision No. 2.

4383 To provide for the storage of snow, drainage areas, or the conduct of irrigation
waters.

A snow storage easement within Parcel A, and a 10-foot wide snow storage easement
adjacent to public rights-of-way, are platted.

4.4 Blocks.

441, The length, width and shape of blocks shall be determined with due regard to
adequate building sites suitable to the special needs of the type of use
contemplated; the zoning requirements as to lot size and dimensions; the need

for convenient access and circulation, a"zd the limitations and opportunities of
topography.

Four blocks are proposed, containing from two to seven lots each. Blocks are one lot
deep. Specified curb cuts are shown within the blocks.

4.5 Lots.

All lots shown on the subdivision plat must conform to the minimum
standards for lots in the District in which the subdivision is planned.

All proposed lots exceed the minimum required within the SCI zoning district.

Section 5 of the Hailey Subdivision Ordinance sets forth Improvements Required for
subdivisions. '

The developer shall construct a municipal sanitary sewer connection, for each
and every developable lot within the development. The developer shall
provide sewer mains of adequate size and configuration in accordance with
City Standards, and acceptable to the Idaho Department of Environmental
Quality, Hailey Wastewater Superintendent and the City Engineer or his

authorized representative. Such mains shall provide wastewater flow
throughout the development.

5.4 The developer shall construct a municipal potable water connsction for each
and every developable lot within the development. The developer shall
provide water mains and services of adequate size and configuration in
accordance with City Standards, and acceptable to the Idaho Department of

Alrport West Preliminary Plat
Page 4
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Environmental Quahf -, Hailey Water Superinizndent and the City Engineer or
his authorized representative. Such water connection shall provide al}
necessary appurtenances for fire protection, including fire hydrants, which
shall be located in accordance with the Uniform Fire Code and under the
approval of the Hailey Fire Chief.

The applicant has submitted preliminary utility plans showing both sewer and water
mains and connections, which meet or exceed City standards, state standards, and the
Uniform Fire Code.

The developer shail improve ail parks and open SHEce arsus 25 prasenisa W
and approved by the Commission and Council.

tn
~1

Parce] A, a 50-foot wide “linear park” and a small park area (half an acre) just north of
Lot I, Block 3, is proposed.and the Counc11 found that this park area, along with
landscape burfers along the southern border of the subdivision, shall satisfy this and
future re-subdivisions’ park and open space requirement. Planned Un it Developments,
however, may be subject to additional open space requirements pursuarit to Article 10 of
the Zoning Ordinance. Sheets L-1 through L-6 of the preliminary plat map set provides
landscape details.

The Planning and Zoning Commission considered Preliminary Plat on June 29, 1999.
The Commission approved the application with the following conditions:

a) That agreements with other entities be submirted.

The Commission was specifically concerned about the southward extension of the
connector road through the property to airport facilities. No direct access to Friedman
Memorial Airport tirough the proposed subdivision is shown. Should the Airport
Authority approve such access at a lafer dafe, an amended plat would be presented, and

pursuant to Subsections 2.3.1 and Section 10 of the Subdivision Ordinance, may require
additional review,

b) That the annexation and development agreentent inclide inipact fees foi- the necessary
improvements to Airport Way, Broadford Road and their intersections with Main Street.

Annexation fees (not “impact” fees) and contributions to intersection improvements are

based on the report by Tischler Associates. Intersection improvements at Airport Way

are to be included, however no improvements at Broadford Road are anticipated for this
&U.HCXZLUOH

¢) That the applicant submit revised street names for staff-approval.

The street previously named “Park Way’ has been renamed to Industrial Loop.

Airport West Preliminiary Plat
Page 5
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d) That ilie applican: y/O\ ide a variety of landscape irees and shrubs, with no species
comprising more than 23% of the rotal plant marerial.

A detailed planting list provides a variety of materials; no tree species represents more
Tian 200 of the total pursuant to current Design Review Guidelines.

e) That the applicant develop each lorwithin the subdivision subsequent 1o a Planned
Unit Developmenr approval.

‘Amendments 10 the Zoning Ordinance, revising the Service Commercial Indusinnal (SCI)
Cistrict, were recommended for approval by the Comumnission, and adopted by the City
Courncil on November 12, 2001. Ordinance #797, adopting these amendments, became
effective on December 19, 2001. Said amendments eliminate the requirement for all
development to be subject to PUD approval.

) That the Ciry should amend the development agreement 1o allow for accessory
residential uses on the properry.

The Council disagreed with this condition and stated that, due to the proximity of the
proposed subdivision to the airport, residential uses are inappropriate. The Annexation,
Services and Development Agreement states that, pursuant to Idaho Code section 67-
63114, no residential uses of any kind shall be permitted anvwhere on the Property.

g) That the recommendation for SCI District zoning is predicated upon the language of
the District as recommended by the Commission, and, should the language of the District

expand the permirted uses significantly, the Commission recommends that the properry be
limited 10 those uses as recommended.

Amendments to the Zoning Ordinance, revising the Service Commercial Industrial (SCT)
- district; were recommended for approval by the Commission, amd adopted by the City
Council on November 12, 2001. Ordinance #797, adopting these amendments, became
effective on December 19, 2001. The amendments to the SCI District did not expand the
usesaliowed, but combined the original five sub-districts into two sub-districts. The
applicant agreed to limit the uses on the lots adjacent to Broadford Highlands Subdivision
No. 2 to those uses allowed under the old SCI-Warehouse sub-district. The Annexation,
Services and Development Agreement states that, pursuant to Idaho Code section 67-
65114, Lots 6 and 7, Block 3, shall be limited to the following uses: bulk storage
facilities, warehouse and storage facilities, wholesale distributors, and self-storage
facilities, and uses accessory thereto as set forth in Hailey ordinance

The platting of Airport West Subdivision will leave a partial Jot within Broadford
Highlands Subdivision No. 3 in unincorporated Blaine County. The Annexation and
Development Agreement includes language stating that the applicant shall submit and

diligently pursue an application to Blaine County for the replatting of Lots 1 through 3 of
Broadford Highlands No. 3.

Airport West Preliminary Plat
Page 6
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| }DAHO MOUNTAEN ~ 591 First Avenue North

Box 1013
Keichum, ID 83340-1013
Voice: (208) 726-8060
Fax: (208) 726-2329
www.sunvalleycentral.com
AND GUIDE

Ned Williamson

Williamson Law Office, PLLC

115 Second Avenue South

Hailey, ID 83333

Dear Ned:

As T am sure you are aware, Idaho Code 60-106, setting forth the requirements for newspapers to carry legal
notices such as summons by publication and notice to creditors, notice of petitions for change of name, just to
name just a few, requires that such a newspaper operate under a valid Second Class Mailing Permit from the
United States Postal Service (USPS). The postal service now calls this class of mail “Periodicals.” In case there is
a question about the existence of such a Second Class Mailing Permit, or Periodicals privileges, USPS regulations
require that the newspaper must publish in each edition its Second Class Permit/Publication Number assigned by
USPS together with its title, known office of publication, frequency, post office at which postage is paid, and issue

number (See, USPS Domestic Mail Manual Regulation 707.4.12.5.available  online

at
http://pe.usps.gov/text/dmm300/707.htm).

Since under Idaho Code 60-106, no legal notice, advertisement or publication has any force or effect unless
published in a newspaper meeting the applicable requirements of that statute, including holding a valid Second
Class Mailing Permit. Therefore, please be advised that the Idaho Mountain Express meets those qualifications.
The Idaho Mountain Express pays Periodicals postage to the US Post Office at Ketchum under its Second Class
Mailing Publication No.720-490 as set forth in the printed statement as required by the above-referenced USPS

regulations. A copy of that statement, printed on page 3 of each edition of the "Idaho Mountain Express"
newspaper, is attached.

On page 2 of the current edition of its newspaper, the Wood River Journal (WRY) identifies that it is mailing under ~
only a Third Class Mailing permit rather than under the Second Class Permit required by Idaho Code Section 60-

106. A copy of that page of the WRIJ is enclosed for your review. Apparently, this situation has existed since its
July 23, 2008 edition.

To submit legal notices, advertisements and publications please contact the Idaho Mountain Express office at 208-
726-8060. The weekly deadline for such notices and advertisements is 5 p.m. every Friday.

Should you have any questions, please feel free to contact me at 726-3060 or our legal counsel, Jim Phillips, at
788-3496.

Very truly yours,

Pam Morxis, Publisher
Idaho Mountain Express

~ Idaho's largest weekly newspaper ~
Serving the Sun Valley, Idaho resort area communities
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THE -

RQARK 409 NORTH MAIN STREET

HAILEY, IDAHO 83333

LAW FIRMuwr © TEL: (208) 788-2427

FAX: (208) 788-3918

JAMES W. PHILLIPS

RECEIVED
NOV 1 9 2008

November 18, 2008

Mayor and City Council
City of Hailey, Idaho
P.0O. Box 945

Hailey, ID 83333

SUPPLEMENTAL NOTICE OF APPEAL

Re: This supplements the Notice of Appeal filed by Leargulf, LLC,
("Appellant”) on October 29, 2008, of the decision of the Hailey
Planning and Zoning Commission made on October 20, 2008
("Decision") regarding the Appellant's Design Review Application
filed August 28, 2008 ("Application").

Pursuant to the above-referenced Notice Of Appéal, and without
limiting the grounds set forth in the Notice of Appeal, the
Appellant further states as part of its appeal as follows:

The Appellant filed a separate design review application

on August 28, 2008, for a building with different design
elements from one which received a prior approval. The
Appellant's right to submit design review applications is not
limited in any way by Hailey's ordinances. So, the application
is not to amend any existing approval, but a new application
for design review approval.

The Commission based its Decision on Section 6A.3.g of the
Hailey Zoning Ordinance, which was purported to have been
adopted by Hailey Ordinance 1009 on August 11, 2008. However,
such ordinance is not valid because the required public
hearing notices were not published in accordance with Idaho
Code 60-106, and, therefore, under that statute are void and
without force and effect. Similarly, said ordinance was not
published in accordance with that law and therefore was not
made effective within the thirty (30) days as required by law.
As a result, the Commission had no authority to refer the
Application to the Administrator and any decision in that
e =315 =



regard is in violation of the applicable city ordinances and
state laws.

Even 1if the ordinance was valid, it does not provide
sufficient legal standards for the exercise of discretion by
the Administrator. Therefore, the ordinance violates the
standards of substantive due process under both the U.S. and

Tdaho constitutions, and is void for vagueness.

. Even if the ordinance was valid, the Appellant's Design Review
Application submitted August 28, 2008, does not involve minor
changes under Section 6A.3.dy because the building design

" includes enclosed decks which under the ordinance result in a
change in the building's footprint.

Furthermore, design elements which include an enclosed deck
rather than a roof are not minor differences in building
design. Such a change is not subject to administrative
approval under Section 6A.3.g (even if it were valid) because
such difference in building design may significantly affect a
project's impact on neighboring properties.

Also, the Design Review Application did not include
installation of public sidewalks within the street rights of
way. This is a -significant difference from an earlier approved
design review application. Any condition imposed on the
Appéllant's Design Review Application dated August 28, 2008 to
‘require ‘such sidewalks. violates +the Appellant's “rights
guaranteed under the U.S. ‘and Idaho. constitutions. In fact, .
the ordinance violates the Appellant's rights as an affected

property owner separate and apart from any pending design
review application. : '
The Appellant reserves the right to address additional points in
its brief to be filed as part of this appeal.

A ‘fL\ )
SUBMITTED on this [~ day of November, 2008.

THE ROARK LAW FIRM, PLLC

by

James W. Phillips, of counsel
Attorney for Appellant

-316-



THE

RQARK ' 409 NORTH MAIN STREET

HAILEY, IDAHO 83333

LA\)V HRZ\"\ LLP TEL: (208) 788-2427

FAX: (208) 788-3918
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November 11, 2008

Planning and Zoning Commission
Mayor and City Council

City of Hailey, Idaho

P.0O. Box 945

Hailey, ID 83333

NOTICE OF APPEAL

Re: NOTICE OF APPEAL by Leargulf, LLC, ("Appellant") of decision -

of the Hailey Planning and Zoning Administrator set forth in her
letter dated on October 31, 2008 ("Decision") regarding the
Appellant's Design Review Application filed August 28, 2008
("Application").

ThHis letter constitutes the NOTICE OF APPEAL of the above-
referenced Decision pursuant to Section 3.6 of the Hailey Zoning
Ordinance. The Application in question is for a building located on
Lot 1A, Block 3, in the Airport West Subdivision.

The reason for this appeal is to have the Decision overturned on
the grounds that the Decision is:

(1) not in accordance with or in violation of the wvalidly
adopted, effective and applicable ordinances of the City;

(2) in violation of the constitution of the state of Idaho
and/or statutory authority of the City;

(3) based upon ordinances made upon unlawful procedures;
(4) arbitrary, capricious and/or an abuse of discretion;
(5) not supported by substantial evidence in the record; and,

(6) based upon ordinances of the City which are void for
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vagueness and lack of standards.

Without limiting the foregoing, the Appellant further states as
follows: ~

The Appellant filed a separate design review application

‘on August 28, 2008, for a building with different design
clements from one which received a prior approval. The
Appellant's right to submit design review applications is not
limited in any way by Hailey's ordinances. So, the application
is not to amend any existing approval, but a new application
for design review approval. v )

The Decision is a restatement of an the earlier decision of
the Administrator expressed to the Hailey Planning and Zoning
Commission on October 20, 2008, which decision was discussed
and upheld by motion of the Commission at that meeting. And,
that decision of the Commission is the subject of a pending
Notice of Appeal to the City Council. As such, it is not a new
decision at all and therefore has no force and effect. Also,
this duplicative Decision has required the Appellant to incur
the costs of preparing and filing a second Notice of Appeal
and pay another $300.00 appeal filing fee to which the
Appellant objects. '

The Administrator based her decision on Section 6A.3.g of the
Hailey Zoning Ordinance, which was purported to have been
adopted by Hailey Ordinance 1009 on August 11, 2008. However,
such ordinance is not valid because the required public
hearing notices were not published in accordance with Idaho
code 60-106, and, therefore, under that statute are void and
without force and effect. Similarly, said ordinance was not
published in accordance with that law and therefore was not
made effective within the thirty (30) days as required by law.
'As a result, the Administrator has no authority to approve any
design review plans and any decision in that regard is in
violation of the applicable city ordinances and state laws.

Even if the ordinance was valid, it does not provide the
Administrator with sufficient legal standards by which to
exercise the = discretion purportedly granted to the
Administrator thereunder. Therefore, the ordinance violates
the standards of substantive due process under both the U.S.
and Idaho constitutions, and is void for vagueness.

‘Even if the ordinance was valid, the Appellant's Design Review
Application submitted August 28, 2008, does not involve minor
' changes ‘under Section 6A.3.g, becalse the building design
includes enclosed decks which under the ordinance result in a
change in the building's footprint.

" purthermore, design elements which include an enclosed deck
rather than a roof is not a minor difference in building
design. Such a change is not . subject to administrative
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approval under Section 6A.3.g because such difference in
building design may significantly impact a project's impact on
neighboring properties. .

Also, the Design Review Application did not include
installation of public sidewalks within the street right of
way. This is a significant difference from an earlier approved
design review application. Any condition imposed on the .
Appellant's Design Review Application dated August 28, 2008 to
require such sidewalks violates the Appellant's xrights
guaranteed under the U.S. and Idaho constitutions.

The Appellant reserves the right to address additional points in
its brief to be filed as part of this appeal.

By filing this Notice of Appeal, the Appellant is not withdrawing
its prior Notice of Appeal filed October 29, 2008 or waiving any
rights with regard thereto or with regard to the Design Review
Application filed August 28, 2008.

w | |
SUBMITTED on this £~ day of November, 2008.

THE

by

James W. Phillips, of cpunsel
Attorney for Appellant

ROARK LAW FIR :;LC \
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RECEIVED together with estimated cost of transcript and record this
|22 day of November 2008.

Co—e

Office o¥ the Hailey City Clerk

ccC:

client
Marc Corney
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October 28, 2008

Mayor and City Council
. City of Hailey, Idaho
P.0O. Box 945

Hailey, ID 83333

NOTICE OF APPEAL

Re: NOTICE OF APPEAL by Leargulf, LLC,*(?Apgellant")*of‘decision
of Hailey Planning and Zoning Commission on October 20, 2008
("Decision") regarding the Appellant's Design Review Application
filed August 28, 2008 ("Application”). ‘

This letter constitutes the NOTICE OF APPEAL of the above-

referenced Decision to the Mayor and City Council of the ¢ity of

Hailey, Idaho, ("City“),pursuant,to Section 3.6 of the Hailey
zoning Ordinance. The Application in guestion is for a building
located on Lot 1A, Block 3, in the Airport West Subdivision.

The Decision of the Hailey Planning and Zoning Commission
("Commission") was that the Application contained only minor
changes from an earlier approved design review application and
therefore the Commission could not hold the noticed public hearing
and consider the Application on its merits, but rather, under
section 6A.3(g) of the Hailey Zoning Ordinance, the P&z
administrator was required to review and act upon the Application.

The reason for this appeal is to have the Decision overturned on
the grounds that the Decision is:

(1) not in accordance with or in violation of the wvalidly
adopted, effective and applicable ordinances of the City;

(1) in violation of the constitution of the state of Idaho
and/or statutory authority of the City;
(3) based upon ordinances made upon unlawful procedures;.
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(4) arbitrary, capricious and/or an abuse of discretion;
(5) not supported by substantial evidence in the record; and,

(6) based upon ordinances of the City which are void for
vagueness and lack of standards.

While the Appellant does not believe it is necessary, this Notice
of Appeal is also filed as to any decision with regard to the
Application made by the Hailey Planning and Zoning Administrator
as expressed to the Commission at the meeting of October 20, 2008.

Since, as of date of the filing of this Notice of Appeal, the
minutes of the October 20, 2008. Planning and Zoning Commission
meeting have not yet been posted, or approved by the Commission,
the Appellant reserves the right to supplement +this Notice of
Appeal to include any additional issues contained therein. '

'SUBMITTED on this 28th day of October, 2008.

TEE ROARK LAW FI

(“\> - .
Jam€s W. Phillips, of cou

el
Attorney for Appellant

RECEIVED together with estimated cost of

leii%qay of October 2008

—
Office of the Hailey City Clerk

cc: client
Marc Corney
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