AGENDA ITEM SUMMARY

DATE: 4/13/09 DEPARTMENT: Legislative . DEPT. HEAD SIGNATURE: NW

SUBJECT:

Marijuana Initiatives

BACKGROUND/SUMMARY OF ALTERNATIVES CONSIDERED:

In the attached decision, the district court recently issued a declaratory judgment that some of the
language in the Medical Marijuana Act, Lowest Police Priority Act and Industrial Hemp Act is illegal. |
would like to discuss the decision with Council Members Burke and Haemmerle in an executive session
and then if appropriate, discuss the city’s intention after the executive session.

FISCAL IMPACT / PROJECT FINANCIAL ANALYSIS: Caselle #

Budget Line ltem # -YTD Line ltem Balance $
Estimated Hours Spent to Date: . Estimated Completion Date:
Staff Contact: Phone #

Comments: o

ACKNOWLEDGEMENT BY OTHER AFFECTED CITY DEPARTMENTS: (IFAPPLICABLE)

___ City Attorney ___Clerk/Finance Director ~ ___ Engineer . Building
- Library ___Planning ___Fire Dept. _ '
L Safety Committee ___P & Z Commission ____Police L
- Streets ____Public Works, Parks ____Mayor .

RECOMMENDATION FROM APPLICABLE DEPARTMENT HEAD:

Discuss the decision in executive session pursuant to Idaho Code § 67-2345(f) and, if appropriate, discuss
the city’s response to the decision in the public meeting.

. FOLLOW-UP REMARKS:

~-233-



MAL/ 24/ LUUJ/ LUE U4%. 1% Tl 10OL BUALL LYW LGN AA WU, LU0 100 JJ10 ’ : 1, VUl

MAR-24-2009 TUE 03:58 PM BLAINE COUNTY JUDICIAL FAK NO. 2087885527 5 P. 01

TFILEDAHE
BAR 24200

Jolynn Drags; Clsrk “Distriot
ga{n;alalripa Oaunty fdaho -

IN THE DISTRICT-COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE
STATE OI‘ IDAHO,IN ANDFOR BLAIND COUNTY

1

~ RICK DAVIS, DONALD KEIRN and ) |
JEFFREY GUNT.ER o ) e i
) Case No.: 0»2008-0366 ;
Plaintiff, ) i
) i
Vs )
- ) ORDER ON THE PLAINTIERS MOTION

CITY OF HAILEY, IDAHO, amunicipal ) FOR SUMMA.RY JUDGMENT .

- . corporation and political subdivision of the D e
State of Tdaho,

Defendant i

1

‘This order comes onthé:pllaintiffs mation for summary judgment and involvlfc’s‘s a
| leumbar of challengesto ﬂirée‘béllot initiatives passed by Hailey voters in2 2007 and 2008 .

“The plaintiffs:in thi:. case are Halley Mayor Rick Davis, Hailey City Councﬂmszonald
Keim, andHaﬂeyPohce Chief Jeffrey Guuter. Together, they contend“thatvanous |
‘provisions of the Hailey Medical Marijuan‘aAct (MMA), the Hailey Lowest Police ‘
Priority Act (LLPA), and the I-Izﬁley Industrial Hemp Act (IEHA) conflict wiﬂ1 state IEEIW,
act in :an area preoccupied by state law, unlawfully establish local administrative ;
‘procedures, and violate the First Amendment of the U.S. Constifution, The plaintiffs: %also
assert that the degree io which the MMA and TPPA mmauvas violate the law renders any

‘portion imsalvageable, and that asa result the two should be declared void in their ;

entirety. At oral argnment, plaintiffs made clear that their only attack on the IHA is af

i

Order on the Plaintiff's Motion for Summary Judgmu;nt -1
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claim Ihaf four words requiring city officers mthcu individual capacities to lobby org
:advocate or support.certain j)oliﬁcal or .,scdial ‘positions Yiolﬁtes the tﬁ'ce speecl;-rig.htsié of -
thoseindividuals, - .7 o 1 ‘

' Both sides have submnted brxefs and‘rhe cdurt heard oral arguments ox;Febmisz- :
13, 2009, Keith Roark appesred-for the plaintiff, Ned Williamson appeared for fhe City

. A
of Hailey. The plaintiff’s challenges are individually addressed below. ;

'SUMMA?RY JUDGMENT STANDA_BQ :
. Ifthe pleadings, depasitions, and adzmsswns on ﬁle together with the afﬁdaVﬂs
if any, show that there is no genuine issue as'to any material fact and that-the- m.ong
- party is entitled to a;judgment as a matter of law, summary judgment isproper. Walkt:ﬂs
v ;‘Pé‘acaz.‘k,“‘.‘l"45 Jdaho 704,708, 184 P.‘3d;21 0,214 '(2008);1’R.C'."P .56(c). The'bhr‘de;\ is
on-the moving party to prove an abs_cnce of gennine issues of- material Fact. Peacock, 145
‘Idabn at’702, 184 P3d at 274, Here, 'bnib;parties have stipulated that there.a.re.n/o .
disputed issues of material fact. Thus;thei)lainﬁffs are enfitled to judgment as a:maﬂ‘%:r of
law on.any successful claims, - ' ‘

CONSTITUTJONATITY STANDARD

The Idabo Constitution prants municipalifies the “authorityto rnalce police
Tegulationsmot.in conflict with the general laws, co-equal with the authority of the

legislatore to jpéss general police laws.” Idaho Const., Art. XTI, § 2; State v. Clark, 88

Taaho 365,373, 399 P24 955, 959 (1965). Additionally, Arficle III, Section 1 of the
Idaho Constitution reserves power to proposs and enact legislation to the people, ‘
independent of the legislature, Tb;ciugh ballot initiatives. Idaho. Const., Art 1L, § T; Boise

v. Keep the Commandments Coalition, 143 Idaho 254, 256, 141 P:3d 1123, 1125 (2006).

1
{
1

Order on the Pleintift’s Motion for Sumimary Judgm anjt -2
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; Aparty .may.ohdimge 2 statule as unconstitutional “on its face” or “as .appji;d” 10.
the party's céﬁ'&ﬁét Ariierican Falls ResepvoirDist, No. 2. Jduho Dept. of Water
Resources, 143 Idaho 862, 871, 154 P.3d 433, 442 (2007). A facial challengé“to:a; Sf;é.jtllte -
"‘ é;r‘ '1'111c’ is“purely a question of law.” T4 For a:facial constitirional challenge to succe ed,”
‘the partymust démonstrate that the 14w js nneonstitutional in all of its_applications. Id
When part of  statine or ordinanse is tnconstimtional and yet ismot an intejgral or
jndispénsable part of 1he meéié’ufe; ih‘siinvalicil ﬁortio‘n may be Snﬁcken without "iaffebtfing
the zemainder of the stafue or ordininee, Stae v, Nielsen, 131 Tdaho 494, 497, 960224
177,180 (1998). “TheCourt will, when possible, recopnize and give effect to 2 o
severability clause. Boundary Rackpackers v. Boundary County, 1128 .Idaho'n.’sl 71,37 8:, vi3 |
P.2d 1141, 1'1"4'é“(i996) However, if an unconstitutional portion of & statute is iﬁ%égézﬂ or
mdwpensableto the operation of the stamtc a6 the lagislaiure intended, the provzsmn is
| not severable, and the entire measure must fail. Mielsen, 131 Idaho at 497, 960 P. Zd at
180, The cotirt begins by :addressmg the plaintiffs’ compla.mts r’egzrdmg'thc‘Halley 5 |
MMA. | |

© 1. Section 5 qf the MMd Canﬂlcts' with State Law.

Thc plamhffs Tirst contend that Sechon 5 of the MMA, ‘which seeksto allow‘

l
senonsly ill cmzensmpossess up to 35 grams of ma.n_]uana:for mechcal use, and allows
physwmns to recommend ﬂnat use, bof.h conflicts with slaie law and also legislates i m an

'
1

area solcly occnpied bythc siate 'I'he court agrees
The first ;porﬁon of Secﬂon 5 ofthc MMA, “Use of Medical Marijuana,” statc:s:

© - Seriously il] citizens have the right fo obtain, possess, and use up to 35
grams of marijuana for medicinal purposes where that medical nse is °
deemed appropriate and is recommended by a physician who has |

i

Order en the Flaintiffs Metion for Summary Tu dgme;nt -3
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determined thatthe person’s health would benefitfrom the vse of :
‘marijuanain the freatment of cancer, anorexia, HIV, AIDS, chronic pain,
glaucoma, arthritis, migraines, or.any othcx serious condmon for which
man3uanaprov1des relief. ‘;

- i
Mumcxpal cm;poratxons wh.\ch en]oy ‘a direct g:ant of '_pow:r from the Idaho
Consﬁmﬁon are howevcr hm:lted in certam ‘Tespects, C’aesar V. Sz‘aze 101 Idaho L58
161, 610P2d 5 17, 520 (1980) A cxry carmot.act in an area that is so completely covered :
by geueral Iaw es 1o indicate that it 15 amatter of state concern. Jd. Normay it act in. an.
area ‘where, to do 50, WOuld conﬂlci W1th thc state’s general laws. Jd. Where it cau be
inferred from a state statute 1hat the State has intended o fully occupy or preempt P
_part:cular area, 'to the exclusmn of municipalities; a municipal ordinance in that area will
be heldto be in conflict with the state law, even if the state law doss ot so spccﬁically
state. Jd. o | ' §

Idaho Cods '§3'7-2732(c3 states that: ;

It i§ un}avs.vful Tor any person 1o possess a controlled substance unie;s the
substance was obtained directly from, or pursuant to, a valid prescription
or order of a practitioner while acting in the course of his professmnal
‘practice, or except as otherwise anthorized by this chapter. :

Idaho Code § 37-2732(c) (3) states that “Any person who vialates this suhsé:cﬁon
and hag in his possession a controlled substance which is a nonmarcotic drug .CIassiﬁjed in
schednleT ... is puilty of a misdemeanor.” A Schedule I drug is defined as having “; high
potential Tor abuse” and “no accepted incdical ﬁse in freatment in the Uuife;i Stat;:;é or
lacks _acocptéél safety for nse in treatment under medical supervision.” 1.C. § 37—i2704.
Marijuana is classified as a Schedule I drng. 1.C. § 37-2703. |

Under the proceeding sections of the Tdaho Code then, the use of marijuana 1s not

permitied mnder any circumétance, not even when recommended by a physician 1o Ii'aat a
_ ! :

Order on the Plaintiff s Motion for Surmnary Judgme:nt -4
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certamly conflicts "Wlth state law. ' . . IR

Addmonally, ldaho Codc § 54-1702 prov1des that, “The practlcc of pharmacy

" s daclared a professmnal pmcﬂcc affectmg the healih safety and Welfarc af the pubhc

and is subjeot to rr:gulahon -and control in thc pubhc mterest” Sectmn 37~270’J grants the
board of pharmaoy authonty o ad:mmster and control a]l substances hsted m the
Umform Conh‘olled Substances Act, Title 37, Chapter 27, Idaho Code.

These sections of lhe Idaho Code evince the leglslature s ﬁrm intent that the state

| com:rol all aspects of tha posssssmn, nse, and dlspcnsmg of all controlled substances,

I
marijiiana. inckided. As suckg the Cﬂy of Haﬂey is emnrely thhout authonty to perrmt

l ,A‘
physicians 1o -rccommend the use of marfjuana, or allow its citizens to posses, use, or

obtain it, under any circumstances. ' R {

The Ielevantpomons of Sechon S of the MMA state: | g

" Pafients who obtain and use ferijuaha formechcmal purposes Upnn‘thc
recommendation of aphysician shall nof be subject to any arrest,

& grosecutian, ‘punisiiment, or sanction; once a doctor’s recommenda’uon
has been provided by the patient,.any marijuana gnd/or marijuana
paraphernalia charges against the parient vhall be dismissed by the |
proyecuting aftarney. Also, physicians who recormmend marijuana for
their patients shall not be subject 7o any arrest, prosecution, pumshmcm
or sanction. Local law enforcement of state law shall be by summons only.
Al suck matters shall only be referved to the Municipal Prosecuting
Attorney, and no other prosecuting attorney, and the Municipal
Prosecuting Attorney shall not refer the matter to any other prosecutor,
agency, or office, unless the individual is also charged with 2 non-related
- felony offense arising from the same et of facts and circimstances.

(emphasis added).

!
Order on the Plaintff's Mation for Summary Judgmaén -5
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The City of Hailey arpues that the plainﬁffs lack standing 1o make any. challg'nge
to-the MMA. The City contends that only the city ‘prosecutor, who has 'not.bc‘cn.mad:e a -
party to this.action, has standing to raise this challenge. At oral argument, tbe City -

.conceded they raise no ebjection to plaintiff’s standin g with regard to the LPPA orthe:: -

The doctrine of standing focuscs on-the-party sechngrehef and not op. the i 1ssucs

* the party wishes'to ha‘\hs adjudicated. Boyndary Backpackers v. Boundary Caunzy, 198 :

- Tdahe 371,375, 513-P.2d 1141, 1145 (1996). To satisfy the case of controversy '

_ qumrement of standing, lmgants generally must allege or demonstrate an injury in fact
and 2 substantial likaliho od that the jndicial relief requested wxll _prevent or redress thc
claimed i mJury 14 This reqmrcs 2 showmg of 2 “chstmct palpable m_;ury” and “fmrly
traceeble causal connection betwoen the claimed injury and the challenged conduct.’g' zd

The abovc portion of Section 5 of the FMMAis a series of dirccr‘ivcs as o Whé:ther
- certain ty_pes of crime require pumshmem who can be.arrested for‘thosa crimes, and how
- those certain crimes must be dealt with by the Clty of Hailey. ‘
| The court finds that much or most of Section S is a directive to Hailey law (
enforcernent. It recites that panen‘rs and physicians, under certain conditions, . shall nat be
subject to arrest. Plaintiff Gunther, as HmleyPohce Chief, has demonstrated a distlnnt
palpable injury 1mposed by the requirements of the MMA ‘
Additionally, Idaho Code § 50-602 prants the mayor of any mumnicipality . , ,
supenntendmg control of a.ll 1.hc officers and affairs of the city.” 1.C. § 5 0—208A.(2)
appomts the mayor as t}w ‘chief administrative official of the city.”* The conrt ﬁnds ﬂnt
plaintiff Davis, with supcnntendcnt contro) of all ihe officers and aﬂans of the crty, has

Order on the Plaintff’s Motien for Summary Tudgmem -~ 6
~239- '
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standing to challenge the MMA. Although the oity attorney for the .ci{y of Halley may
also have standing to challenge-these provisions, his participation’in this suit isnot - ‘ S

required, as the mayor and the chief of palice have demonstrated standing without him.

3..Section 5 of the MMA Conflicts:with State Law.

“Tdaho Code section 50-208A(2) states that:

The city attorney, his deputies, or contract counsel shall prosecute those :
violations of connty or city ardinances, state traffic infractions, and state
misdemeanors committed within the mummpal limirs. Tn so-doing;the city -
attomey, his daputies, or contract counsel shall exercise the sawe powers as
the county prosecutor including, but not limited to, granting 1mmunuy to '

- ‘witnesses. _
Upon reading LC. § 50-'208)4.(:2), ‘the boﬂrt.ﬂnds that tothe degreé Section’s b"f the
i
MMA mcmpts to control pxosecutona] dxscreuon regardmg marijuana of} fenses it

dmectly conflicts with I.C. § 50~208A(2), and is therefore void ou its face.
4, Portions of the MMA, LLPA, and IHA are Inviolaie of Free Speech, Lo ‘

i

The plaintiffs have also taken issue with portions of all three initatives onfrée

{
i

speech grounds. To begin, Section 6 of the MMA states that: i

“The City of Hailey is hereby instriicted to advocate by official publio ,
declaration and through its lobbyist and other city officers, fox changes to
© state law (and laws at other levels of govérnment as necessary) io support
the goals and implementation of this ordinance, Legislative changcs i be
advocated include, but are not limited 1o, the followinig: SR
&) Amendment of state code 1o allow for the use of-medical mmjuana
by seddously ill patients; i
b.) End any sanctions against physicians who prescribe ar recommend
medical marijuana to their patients;
€.) Grant local control to cities and counties to Jicense andragulateThc
use of medical marijuana; and ;
d.) Bnd the prosecutiox, arrest, investigation, and Imprisonment of
seriously 111 adults ‘who use manjuana for medlcmal Purposes..

Secuon 6 of the LLPA states that: ' J

The C11‘y of Hailey is hereby instructad to advocate by official pubhc
declaratmn amd through its lobbyist and other city officers, for chancres o

Order on the Plaintiff s Motion {or Summary Judgmm:nt o
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state Jaw (and laws at other levels of government as necessary) to support

the poals and implementation of this ordinance, Legislative chanpges 1o be

. advocated should include, but aré not limited to, the following:

. ‘the state’s marijnana laws.

And lasﬂy, Section 6 of the IFHA states: i

i
*. a) ‘Allowfor municipalities to set their own criminal penalu es for

marijuanea use;
b.) Decriminalize generally the use of marijuana by adults;
¢.) Enforcement of cns‘lmg laws by summons only,

Additionally, the enactment of this initiative by the voters a!‘ the oiry shall
constitwte said voters” express and official desire for lepislative change to

E

The C1ty of Hauley 1is hereby instructed to advacate by officisl pubhc '
declaration and through its lobbyist and other city officers, for changes to
state law (and laws at other levels of government as necessary) to support

the goals and.implementation of this ordinance. Legislative changes to be

" advocated should inchude, but are not lumted to, the following: i

a.) Allow for the legalization of industrial hemp by the State of Idaho;
b.) Allow each county or city to decide their own policies with regards
to the farming of industrial herap; i

Additiohally, the enactment of this unnaﬁve bythe voters of the city éhall
constitute said voters® express and official dcsu'e Tor legislative chs.nge to
the state’s industrial hemp laws. :

The First Amendment to the United States Constitution, apph'cable to the statés |

through the Fourtcenth Amendment, requires that the government muke no {aw abrid"ging

the frecdom of speech. U.S. Const. amends. I, XIV. Here, the plaintiffs argue—and Iha

city concedes—-—that the depree to whxch all three of the above provisions require any cxty

official, as an individual, 19 advocate for a predetermined point of view violates that

individual’s right to free speech. The court agrees.

|

- The City of Hailey also attempts to concede that all but the last paragraphs of;

Sections € of the LLPA and the YHA run afou] of the free specch clanse of the First

- Amendment, However, the plaintiffs have not challenged these provisions beyond their

i

Order on the Plaiatiff’s Motjion for Swrmumary I udgment L]
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. apphcauon ta mdavidual city ofﬁcers nor could ﬂmy and ’rhe city’s concession. cxcceds
thc parameiers af t}us lawsmt The coun concludes ﬂzat auy declaration of public pohcy

. by the voters omel_ey. that does not apply to individual speech is constitutional under the .’

.. First Amendment. . < oo, o5 o - P T RPN
S }ortmns of the.LPPA and MMA are Admmtstratwe. -

The plamnffs assert here that thc MMA. and the LPPA are, in wlmle or mpart,
adm1mstrat1ve Taﬂler than legislative in nature, and therefore areot approprmta sub_]ect
maﬂe‘c for a ballot Jmualwe ]fa subject 18 legxslatwe m nature, it is appropnate for achon
by initiative. .B’ozse V. Leep the Commandmenls Coalman, 143 Idaho 754, 256 141 P 3d
“ 1123, 1 125 (2006) Outhe other haud, iFhe proposed lmtxatwe is admxmsmmvem
nam:re 1tfalls outsnie 1he scope of acimn allowable by initiative, Id The Idaho Suprema

Courthas stated that there iso bright line rule- that clearly distmgmshes what is ‘

leglslauve in namre, as opposed ‘to admmlstrauve in nature. Jd. While the Conrt has ﬁevér

prowded any guidance for msﬁnglushmg ‘between when languagc is legislative in nature

and when it is administrative in nature, Jusnce Trout addresscd the i issue, citing precedcnt

from other j _]111'1 sdmmons, in her dissenting oplmon mﬂne Keep the Commandmeni,s

Codlition case. See id. at.259, 141 P3d at 1128 (Trout, J., dissenting). i
I

There, Fustice Trout stated that one mlefor distinguishing batwean.legisldtivé and

administrative matters is that “laln initiative i3 leglslatwe if it adopts a new policy or) '
plan, whareas it is admmlstramve if} 1t mcrely pursues apolicy or plan already adopied ;’
Id. (Trout, .J., dissenting) (cmng Worrhzngran v, C’zty of]iahnert.l’ar}c 31 Cal. Rpﬁ' 3d 59
65 (Cal App. 2005), Ad dmonally, 3 relevant consideration is whether the act declared a

general public purpose agd provides ways 1o accomplish that _purpose generally, in wl_-uch

Order on the PlaintitPs Metion for Summary Judgmerflt 0
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case it.is usually legislative; or whether it is an act that deals with & small segment ofan
' |

A

. overall policy questiom, in which case it is likely administrative.” Zd. (Trout, J.," )
dissenting) (citing Wichita™v, Kansas Taspayers Nerwork, 874 2.2d 667,672 (Kan:1994). -

Section 5 of the LPPA declares that Hailey law' enforcement officers must mi}lce

enforcement of adult marijuana offenses their lowest priority. Section 5 also attemptsto

prevent the city from accepting any federal funding that would be used inthe - |
: ‘ _ i
enforcement of adult marjjuana offenses. The court concludes that Section 5 of the LPFA

is administrative in nature. Section:5S doesnot attempt to make new law; rather, the :cfmin

views the act’s attempt to conirol local law enforcement priorities and dictate the citj"s

funding regimen as decla:aﬁoﬁsﬂof priorily. In the court’s view, the setting of law
: énforéézﬁcnf pnonty1s an act ihatdcalsvmha srria.‘ll. ségﬁﬁent oi' an o'vlc‘ra'l‘lﬂ‘é‘olicy. l .
question. ‘ | ‘ A l
Adchhonally, Idabn Code Section 50-602 prescnbes that the mayor shall be ﬂ1e
chief administrative official of the c1ty havethe bupermtendmg control of all the ofﬁcers
: and a.ffalrs of the city, and take care that the ordmanccs of the city are comphed thh It
appears by law that the mayor has the duty, administratively,to set pnonty for the cm’cy

"The court concludes that the setting of law enforcement priorities—the allocahon of

scarce police resonrces wnhm the city of Hailey, is an administrative function. As .suézh,

{

the LPPA ismot:an appropriate subject for a ballot initiative, and is hereby declared v\%oid

H
H

onits face,
6. The MMA Requirement of a Summons Only Intrudes Upon State Law. o

The court previously déclared Section 5 of the MMA void, at least down to the

1
3

sentence that starts out “Local enforcement...” That sentence of Section 5 of the MMA

Order on the Plamuffs Motlon fpr Summary J\Jdgmcn’c: -~ 10
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'
i
i
i

provides inifull that “Local enforcement of state law shall be by summons only.” In ?cheir_

. briefs and at Heating, the parties raised the isSue of whether this clause was limited o °

- ‘marijusna offenses or applied to all offenses. The City of Hailey suggests’missentericé .

shonld be reinterpreted by the.cowrtto mean only those situations dealing‘vddz.‘inaiijuana.
Even if the court was able {o fcconsh—uottheﬁunambiguous meaning of that smnéme,{thc T
court would then have to Tegonstruct the meaning of the following sentencesto ‘applj:'

‘only to misdemearior marijudna offenses, or medical marijuana offenses. Felony

marijuana charges, by their nature; cannot be prosecuted by a city attorney. Asthe 'cqu.'t,

has determined that section 5 of the MMA. violates state law down tothe sentence ‘

requiring the “summmons only,” thers are ho longer any medical exceptions for marijuana
to which this sentence may be applied. Likewise, the sentence stating that, “41/ _l:-uchi :
matiers shall only be referred to the Municipal Prosecuting Attorney,” standingv.alopéz, .

Tequires all marjjuana matiers, misdemeanor or felony, 10 be Teferred to a city aftorney.
{

This would violate clearly mandated state law. First, it exceeds the state’s grant of

authority 1o city anomeysfoind in 1.C. §50-208(A). Second, it violates the Tequirements

of Idaho Cadg § 31-2604 which requires felonies-be prosecuted by the County. - b

prosecuting atforney. Thus, even if the Court were to constme these particular sentences ‘
|

as applicable only to marijuana offenses, the cotrt has no authority or ability To limitits .

constraction solely to medical or misdemeanor marijuana offenses. The stahxtes of the

state of Jdaho set forth the circumstances under which an arrest/may be made, what .
offenses must be commenced only by summons or citation, and definesthe bounds of an
officer’s discretion in deciding to issne a..summon's or affect an arrest for an offense. '%’ha
MMA restricts an officer’s and/or the court’s discretion. or ability to conduct an arrest.i.

i
“Oxder on the Plaintiff’s Motlon for Summary Judgm ent; =11
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Therefore, it intrudes into an area preempted by state law. Seé, eg LC. §§ 19-603 ,an::d
19-306.. - . .
1. The Severability Clause. )

.As‘*previously stated, the MMA; iII-IA, and LPPA each contain a severability’%-é P
clavse thgt atterapts to save the 3femai'nd’e‘r‘ of the act should any portion be declared vfoid; :
Theplaintiffs have argnsd that with reépect'to thé MMA and-the I_LPPA, the E

vunconstitut'ion.al or invalid portions of the acts are so “intepral or ihdispenéable-” to th%a '
legislation that both measures mugst fail in'mgir entirety, The plaintiffs also submit that '
 thereisa ma;ked difference between an otdinance and aresolution. " While tixat may bie
s0, he court has not been direoted toany authority fhat suggests if certan operative .
: 'pro.«.;isions af an ordinance are declared :ixwalid, the Iemajxﬂer maynotstand asa - f
Tesolution. Both acts, even without the voided portions, are franght with declal'a.ﬁonsj of
- public-policy approved by the vaoters. For exaraple, Section 4 of ﬂw.MMA states that the
purpose of the initiative is “[fJo issne an official declaration .advdcaﬁng changes in Idéxho
* State law, county ordinance, or any other apphcable lawsto authorize the use of ,l
manjuana for medical purposes.” Section 6 of the LPPA, whjlc void as it applies to' the
city’s individual officers, contains the voter’s public declaration of their desirc to seeg -
legislative chanpges to the state’s marijuanz laws, ‘Tl.n,c court cannot say that the
Telationship among the parts of the ordinauécis such that the voters would not have
- enacted the valid parts without the ivivalid parts. See, 6 McQuillen Mupiégpal |
Corporations § 2064. The voters have spoken, and the sections of the MMA andLPPiA'

i

not declared void must stand.

Order on the Plaintiff’s Motion for Summary Judgmo'nt 12
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The remamder of thc MMAnot declaxed vmd 1s prescrvcd under the act’s ‘

. CONCLUSIONS

Forthe reasons setforth above, Section 5 of the MMA is void in its entirety. -

Section 6-of the MMA, is void as far as it requu‘cs the city’s individual ofﬁcers to

advocate for a.certain position. That is, the words “and other city officers™ are * -

- stricken from the oxdinance. The ramainder of the section; as far as it is a’public
~declaration approved by thc voters, 18 prebErved g

bevcrablhty clause, l

"For the réasons set forth above; Section 5 of the LPPA is declared void. -

i
To the degree that Section 6 of the TPPA vequires the city’s individua! officers 16
advocate for a certain position, Section 6 is declared void. That ig, the words “and
other city officers™ are stricken from the ardinance, However, 1o the extent that -

‘Section 6is & public declaration approved by the chters, the sechon is pre:servei

The remainder of the LPPA nat decla.red void is prescrved under ﬂle act’s
severability &) ause. . ; L ‘
To tlie extent that Section 6 of the THA reqmres the ity s mdividual officers “to
advocate for a specific position, that section is declared void. The only-prowsmn
of the entire THA: declared Void aré the words “and other eity officers.” The :
remmnder of Section 6 is preserved as public declaranon of policy.

The II-IA’s swerab:hiy clause works to save anypomons of that act not dec]ared
void, ‘ '

i
f

IT IS SO ORDERED,

DATED this_ 2 1 day of March, 200.

Robert I. Elgee Y ;
District Judge

1

'Orde; on the Plaintiff'a Motion for Summary Judgraent - 13
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.CERTIFICATE OF MAIL!NG

| HEREBY CERTIFY that on the 24th day of March 2008, I catsed 1o be
served a true and correct copy ofthe within and foregoing document by mailing it -
through the U.S. mail postage prépaid, and addressed to gach of the followxng:.

Keith Roark- e - B e
Roark LawFirm -~ - | S
409 N Majn Street : ' :
Hailey ID 83333 ;

Ned C. Williamson
Attorney at Law _
115 2" Ave South
Hailey ID 83333

Andrea Logan ) :
Deputy Clerk . ;
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March 31, 2009

Mayor and City Council
City of Hailey

115 S. Main Street, Ste. H
Hailey, ID 83333

RE: Bureau of Land Management, Shoshone Field Office
Scoping/Information Package for the _
Proposed Disposal of 17-acres of Public Land in Blaine County, Idaho

Greetings:

The Bureau of Land Management (BLM) has received a proposal from the Animal Shelter of the
Wood River Valley (Animal Shelter) to purchase in fee simple a 17-acre parcel of public land in
Blaine County, Idaho, in accordance with sections 203 and 209 of the Federal Land Policy and
Management Act of 1976 (FLPMA). Pursuant to the BLM regulations and the National
Environmental Policy Act of 1969, as amended (NEPA), the BLM through MPE, Inc., is
soliciting your comments regarding the proposed disposal. The primary contact for questions
and comments related to this analysis is Clare Josaitis, BLM Rangeland Management Specialist,
at (208) 732-7257. "

Enclosed please find a Scoping/Information Package. Your comments are specifically requested
on the proposed action, preliminary issues, and alternatives. Comments made on this proposal
would be most helpful if they are received on or before May 4, 2009, and are directly relevant to
the proposal and project area. Feedback will be accepted beyond this date, however, such
comments may be considered secondary to comments received in a timely manner.

On behalf of the BLM, a third-party NEPA contractor, MPE, Inc., Hailey, Idaho, has been
retained to conduct the environmental analyses and prepare the Environmental Assessment (EA).
A third-party contract is an option utilized when the BLM cannot prepare a required NEPA
analysis due to time, budget, or other limitations or when either the BLM or the applicant
requests that a contractor be retained to conduct the environmental analysis and prepare the
associated required NEPA document. A third-party contract is one that the applicant awards, no
direct BLM funding is involved in awarding the contract. Third-party contractors are required to
submit to the BLM a disclosure statement that specifies that they do not have any financial or
other interest in the outcome of the project prior to performing the analysis [40 CFR 1506.5(c)].

P.O. Box 3040
Hailey, Idsho 83333
908-788-3940
Fax: 208-788-6009




BLM Request for Comments
March 31, 2009
Page Two

The BLM holds. final decision authority regarding data used, alternatives studied in detail,
analyses conducted and document content and quality. The applicant and the third-party
contractor agree to produce an analysis and NEPA document that meets BLM standards.

It would also be appreciated if you could advise us of any special or condmonal uses and/or
permit requirements that may be applicable.

Comments may be written, oral, or emailed. Should you have questlons please contact me at
(208) 788-3940, fax (208) 788-6009, email: mix@mpeinc.net; or the mailing address -listed
below. Thank you for your kind attentlon and prompt cooperanon

Sincerely,
MPE, Inc.
Environmental Consulting

-250-



SCOPING/INFORMATION PACKAGE

DISPOSAL OF 17-ACRES OF PUBLIC LAND
IN BLAINE COUNTY, IDAHO

Project # ID-230-2009-EA-3631
March 2009

The information in this package summarizes a Bureau of Land Management (BLM) action in response to
a proposal from the Animal Shelter of the Wood River Valley (Animal Shelter) to authorize a disposal of
17-acres of public land via a direct sale in accordance with the Sun Valley Management Framework Plan
(MFP 1982), as amended by the Amendments to Shoshone Field Office Land Use Plans for Land Tenure
Adjustment and Areas of Critical Environmental Concern (Amendment 2003). Federal actions must be
' analyzed in accordance with the National Environmental Policy Act of 1969 (NEPA) and other relevant
Federal and State laws and regulations to determine potential environmental consequences.
The purpose of this document is to inform you and other interested and affected parties of this propb§a1,
and to solicit your comments to assist us with the NEPA review of the proposal. The analysis of tktis
_proposal is currently ongoing, and will eventually be documented in an Environmental Assessment (EA\).
Comments received in response to this solicitation will be used to identify potential environmental issues
related to the proposed action and to identify alternatives to the proposed action that meet the purpose of
and need for the project. , 1‘,

Introduction

The Animal Shelter has applied to the BLM to acquire a 17-acre parcel of public land through a direct
sale pursuant to the Federal Land Policy and Management Act of 1976, as amended (FLPMA). The
Animal Shelter is an Idaho non-profit corporation that provides public benefits to Blaine County residents
in the form of an adoption center, an impound facility for the County and local cities, administration of
the county dog licensing program, and an informational and educational center. The Animal Shelter owns
approximately 5-acres of private land that adjoins the subject parcel on the east side. The subject parcel
of public land is located approximately one-half mile west of the City limits of Hailey, Idaho, on the north
side of Croy Canyon Road in T2N, R18E, S17, Lots 5-7, B.M.. The subject parcel is an isolated parcel of
public land left over as a remnant from mining claim activity within the area. The Animal Shelter
currently has an authorized right-of-way (ROW) for a road and a fence that crosses the subject parcel that
was issued in August 1986 for a period of 30-years. Within the last 20-years or so, the Animal Shelter has
inadvertently encroached upon the portion of the subject parcel within the authorized fenced area with
infrastructure and uses associated with an animal shelter. This unauthorized use was formally resolved in
February 2009; however, most of the improvements remain on the subject parcel pending a decision on
the proposed disposal action.

The Animal Shelter submitted a proposal to the BLM to acquire a portion of the subject parcel in October
1995: however, due to workload priorities, staff and budget constraints the proposal was not processed. In
December 2008, the Animal Shelter submitted an updated proposal to acquire the entire 17-acre subject
parcel with an agreement to fund a third-party contractor to complete the required environmental studies
and analysis. The subject parcel was segregated from appropriation under the public land laws, including
the mining laws, except the sale provisions of the FLPMA on January 16, 2009.

BLM SCOPING ASWRY 1 March 2009
1D 230 2009 EA 3631
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Purpose of and Need for Proposed Action

The Animal Shelter has filed a proposal with the BLM to acquire a 17-acre parcel of public land located
approximately one-half-mile west of the City limits of Hailey, Idaho, on the north side of Croy Creek
Road. The acquisition of the 17-acre subject parcel in fee simple would allow the Animal Shelter to
expand their existing facilities, which are currently limited on space and use by the topography and
zoning of the area; to acquire the land with the unauthorized improvements; for the BLM to support the
local non-profit corporation’s and government’s interest in acquiring public lands, which would support
" infrastructure and extend community services; and to dispose of an isolated parcel of public land, which is
curtently encumbered by improvements associated with the inadvértent unauthorized development. A
‘contiguous parcel of approximately 21.84 acrés of private land would be created.

The subject parcel proposed for disposal is somewlhat difficult and uneconomical to manage since it is
- surrounded on three sides by private land, with a large portion of the lands situated on the surrounding
hillsides. The Proposed Action for disposal would serve the public objective allowing for the Animal
Shelter to expand their facilities and in resolving an inadvertent unauthorized development.

Proposed Action :

In accordance with‘ksectionsy.v 203 and 209-of the FLPMA, and in response to.a proposal submitted by the

" Animal Shelter, the BLM is proposing to dispose of a patcel of public land through a direct sale. This
disposal would include both the surface and mineral estates for a 17-acre parcel of public land described
as follows:

T. 2N, R. 18E, Boise Meridian
Sec. 17: Lots 5-7

Preliminary Issues

Issues are generated throucrh the pubhc scoping procéss; a review of the MFP, and/or generated from a
need for compllance with laws or regulations. Preliminary issues associated with the proposed project
are: ‘ -

Preliminarv Alternative DeVelopmeﬁt
: Prehmmary alternatives 1nclude

1. No Action: Under the No Aotlon alternatlve the subject parcel would remain under Federal
- ownership and be subject to all applicable laws and regulations. , :

2. Disposal under Recreation & Public Purposes Act (R&PPA): This alternative would allow disposal
of the subject patcel under the R&PPA to a quahfymg applicant for recreational and/or public
purposes

3. Non-Disposal/Land Usé Authorization: This alternative. would allow the subject parcel to remain in
Federal ownership with the issuance of a renewable land use authorization for those improvements
and/or uses occurring on the subject parcel that are allowable uses of public land and the removal of
those that are not authorized.

BLM SCOPING ASWRY 2 March 2009
ID 230 2009 EA 3631
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Decision to be Made

Under the scope of the upcoming analysis certain decisions are to be made. These decisions are:

1. whether to dispose of the 17-acre subject parcel in fee simple via a direct sale as proposed by the
Animal Shelter, or

2. whether to retain the 17-acre subject parcel in Federal ownership and issue a land use authorization
for a portion of the existing unauthorized development.

Public Input Needed

Your comments are specifically requested on the proposed action, preliminary issues, and alternatives.
Comments made on this proposal would be most helpful if they are received by May 4, 2009, and are
directly relevant to the proposal and project area. The BLM will accept public feedback outside of
established public involvement timeframes. However, such comments may be considered secondary to
comments received in a timely manner and may only be assessed to determine if they identify concerns
that would substantially alter the assumptions, proposal design, or analysis presented in the 'EA.
Comments sent electronically should be sent to mix@mpeinc.net with the title of this project in the
subject line. Please identify whether you are submitting comments as an individual or as the designated
spokesperson on behalf of an organization. Issues that are outside the scope of the proposal will not be
addressed at this planning level. :

The primary contact for questions and comments for this analysis is Mary Ann Mix, MPE, Inc., P.O. Box
- 3040, Hailey, ID 83333, Phone: (208) 788-3940, Fax: (208) 788-6009.

Attachments

Project Vicinity Map
Project Location Map

March 2009

w)

BLM SCOPING ASWRY
ID 230 2009 EA 3631
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ENVIRONMENTAL ASSESSMENT

DISPOSAL OF 17-ACRES OF PUBLIC LAND
IN BLAINE COUNTY, IDAHO

PROJECT DESCRIPTION
MARCH 2009

Introduction

The Animal Shelter of the Wood River Valley (Animal Shelter) has applied to the Bureau of Land
Management (BLM), Shoshone Field Office, to acquire a 17-acre parcel of public land through a direct
sale pursuant to the Federal Land Policy and Management Act of 1976 (FLPMA), as amended. “The
Animal Shelter is a non-profit corporation that provides public benefits to Blaine County residents i the
form of an adoption center, an impound facility for the County and local cities, administration of the
county dog licensing program, and an informational and educational center. The Animal Shelter owns
approximately 5-acres of private land that adjoins the subject parcel on the east side. The subject parcel =
of public land is located west of the City of Hailey, Idaho, and is an isolated parcel of pubhc land left over
as a remnant from mining claim activity within the area. ¢

The Animal Shelter currently has an authorized right-of-way (ROW) for a road and a fence that crosses
the subject parcel that was issued in August 1986, for a period of 30-years. Within the last 20-years or s6,
the Animal Shelter has inadvertently encroached upon the portion of the subject parcel within: the -
authorized fenced area with infrastructure and uses associated with an animal shelter. This unauthorized
use was formally resolved in February 2009; however, the improvements remain on the subject parcel
pending a decision on the proposed disposal aotion '

The Animal Shelter submitted a proposal to the BLM to acquire a portion of the subJ ect parcel in October :
1995; however, due to workload priorities, staff and budget constraints the proposal was not processed., In -~

December 2008, the Animal Shelter submitted an updated proposal to acquire the entire 17-acre subject .
parcel with an agreement to fund a third-party contractor to complete the required environmerital studies .

and analys1s The subject parcel was segreoated from appropriation under the public land laws, including
the mining laws, except the sale provisions of the FLPMA on January 16, 2009.

Purpose of and Need for Proposed Action

The Animal Shelter has filed a proposal with the BLM to acquire a 17-acre parcel of publ1c land located
approximately one-half-mile west of the City limits of Hailey, Idaho, on the north side of Croy Creek
Road and described as follows:

T. 2N, R. 18E, Boise Meridian
Sec. 17: Lots 5-7

The acquisition of the 17-acre subject parcel in fee simple would allow the Animal Shelter to expand their
existing facilities, which are currently limited on space and use by the topography and zoning of the area;
to acquire the land with the unauthorized improvements; for the BLM to support the local non-profit
corporation’s and government’s interest in acquiring public lands, which would support infrastructure and
extend community services; and to: dispose of an isolated parcel of public land, which is currently

BLM EA ASWRYV 1 March 2009
1D 230 2009 EA 3631 R R R ~ .
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encumbered by improvements associated with the inadvertent unauthorized development. A contiguous.
parcel of approximately 21.84 acres of private land would be created.

The subject parcel proposed for disposal is somewhat difficult and uneconomical to manage since it is
surrounded on three sides by private land, with a large portion of the lands situated on the surrounding
hillsides. The Proposed Action for disposal would serve the public objective allowing for the Animal
Shelter to expand their facilities and in resolving an inadvertent unauthorized development.

Proposed Action

In accordance with sections 203 and 209 of the FLPMA, and in response to a proposal submitted by the
Animal Shelter, the BLM is proposing to dispose of a parcel of public land through a direct sale. This
disposal would include both the surface and mineral estates for a 17-acre parcel of public land described
as follows:

T. 2N, R. 18E, Boise Meridian
Sec. 17, Lots 5-7

Conformance with Applicable Land Use Plan

In 2003, the Amendments to Shoshone Field Office Land Use Plans for Land Tenure Adjustment and
Areas of Critical Environmental Concern (Amendment) was completed to amend existing land tenure
adjustment decisions and guidance previously contained in the Sun Valley Management Framework Plan
(MFP1982). The Amendment identifies five land management zones each with different emphasis on land
retention and disposal and different criteria for land ownership adjustment. The subject parcel is located
in Zone 5 which is generally defined as the area within and influenced by Wood River Valley and within
the viewshed of Bellevue, Hailey, Ketchum and Sun Valley. The emphasis within Zone 5 is “to
consolidate ownership to provide public access, and improve efficiencies in public lands management.”
(p. 10). ' '

The Proposed Action is specifically provided for in the Amendment as its general management-
philosophy is to allow disposal of public lands through sale or exchange. Sales to private land owners will

only be allowed if the tracts are small, isolated parcels generally left from mining patents or a resurvey by

the USDI cadastral survey. Lands considered for disposal through sale must meet the intent of FLPMA

and the sale must comply with the provisions of the National Environmental Policy Act of 1969 (NEPA),

as amended. '

Relationship to Statutes, Regulations, or Other Plans

Disposal of public lands through sale actions is allowable on BLM administered lands per Title II of
FLPMA and the BLM regulations at 43 CFR 2700, at the discretion of the Secretary of the Interior or
their delegated officer. Section 2711.3-3 allows for the use of a direct sale action when the public benefit
would best be served by this type of disposal action. Examples include: when the adjoining land
ownership pattern and access indicate a direct sale is appropriate; and when a need to resolve inadvertent
unauthorized use or occupancy of the lands exists.

8]

BLM EA ASWRYV
ID 230 2009 EA 3631

" March 2009
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Alternatives to the Proposed Action

© Alternative ‘1 - No Action:  Under the No Action alternative the subject parcel would remain under
Pederal ownership and be subJ ect to all applicable land laws and regulations. ;

Alternative 2 — Disposal under Recreation & Public Purposes' Act (R&PPA): This alternative would
allow disposal of the subject parcel under the R&PPA to a qualifying applicant for recreational and/or

public purposes.

Alternative 3: Non-Disposal/Land Use Authorization: This alternative would allow the subject parcel to
remain in Federal ownership with the issuance of a renewable land use authorization for those
improvements and/or uses occurring on the subject parcel that are allowable uses of public land and the
removal of those that are not.

Environmental Analysis

The environmental assessment will describe the affected environment, consider and analyze the
environmental consequences of the proposed action, and recommend any mitigation measures that may be

applicable.

BLM EA ASWRV 3 March 2009
ID 230 2009 EA 3631 » ,
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August 21, 2008

Bureau of Land Management

Attn: Tara Hagen

Realty Specialist

Shoshone Field Office

400 West F Street
 Shoshone, ID 83352

Dear Ms. Hagen:

I have been asked by the Hailey City Council to take action necessary to obtain use of the
BLM property west of Hailey, outlined in the attachment, for public purposes for the City
of Hailey. The seventeen (17) acre parcel is in close proximity to the Hailey city
boundary, and, in fact the location, although a mile outside of the current city limits, is
actually closer to down town Hailey than some of the subdivisions within Hailey’s
boundary. '

We understand that the City has the ability to request use of the property either through a
right-of way agreement, a Recreation and Public Purpose lease (RPP) or through an out
right purchase. We are interested in any of the above means to capture in perpetuity a.
public purpose of that land for the benefit of Hailey’s citizens. Public uses which we
envision would be of high value on this property in close proximity to Hailey include:

Snow storage. _
~ A city shop for road crews
Road snow equipment maintenance and storage area
A water storage tank or reservoir _
A fire station in the event Hailey develops westward in the future
J Potential expansion of the Animal Shelter facility adjacent to the site

The City of Hailey is responsible to meet the increasing infrastructure demands of its
citizenry as well as regulatory demands required by our ordinances and state law. The
Animal Shelter of the Wood River Valley, although not a city entity, receives funding
from the City of Hailey to shelter animals brought by animal control enforcement
personnel. Hailey would be willing to work together with the Animal Shelter relative to
its expansion needs, or to help resolve any trespass issues relative to the BLM land we
are seeking to acquire.

Please advise as to what steps Hailey should take to secure an interest in the property. We
look forward to working to a mutually agreeable conclusion.

Sincerely,

Rick Davis,
Mayor, City of Hailey -259-
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————— Original Message-----

From: Scott Boettger [mailto:sboettger@woodriverlandtrust.org]
Sent: Friday, August 22, 2008 9:26 AM

To: Tara_Hagen@blm.gov; Heather Dawson; Rick Davis

Cc: Valori Armstrong@blm.gov; Holly Hampton@blm.gov

Subject: RE: City of Hailey's interest in BLM parcel acquisition

Tara,

I look forward to your letter. I hope it explains how the city can make
the case that this land should (as outlined in the Mayor's letter) be
1st and foremost used for public use (along with rectifying the current
Animal shelter trespass, which would not affect the potential city's
uses) . o ' :

The continuing inflation of private land values in this valley make it
extremely difficult for public entities, like the City of Hailey, to
provide ongoing and additional services to its residents. It would be a
shame that this land also would end up in private hands and unavailable
for the public good. ‘

Scott Boettger | Executive Director WRLT

————— Original Message-----

From: Tara_Hagen@blm.gov [mailto:Tara_ Hagen@blm.gov]

Sent: Thursday, August 21, 2008 12:15 PM

To: Heather Dawson

Cc: Valori Armstrong@blm gov; Holly Hampton@blm. gov, Scott Boettger
Subject: Re: City of Hailey's interest in BLM parcel acquisition

Heather,

I'm the correct person to send the attached correspondence to. However,
I will let you know that BLM currently has other proposals submitted for
This property and we will need to make a determination on those prior to
Taking your request into consideration. A formal response letter will be
‘Drafted and sent hard copy explaining the issues and process.

Thanks!!!

Tara .Hagen

Realty Specialist
Shoshone Field Office
400 West F Street
Shoshone, ID 83352

Ms. Hagen,

Attached is a letter from Mayor Rick Davis of the City of Hailey. A
~Signed copy will follow by mail. Please advise as to whether we have
directed it to the proper party and addressed it correctly.

Thank you.
Heather Dawson
Hailey City Administrator

-261-






AGENDA ITEM SUMMARY

DATE: _4/13/09 DEPARTMENT: _Public Works DEPT. HEAD SIGNATURE: &

SUBJECT: Discussion on draft of Capital Improvement Plan

AUTHORITY: [0 ID Code | O IAR 0O City Ordinance/Code
(IFAPPLICABLE) ‘

BACKGROUND/SUMMARY OF ALTERNATIVES CONSIDERED:

A review of the Draft Capital Improvement Plan and eventual approval is required for both
budgeting and for review by the Development Impact Fee Advisory Committee. The attached
information provides you with an overview, prioritizing methods, discussion points and
spreadsheets outlining costs and proposed schedules.

Council member discussion of the following four points is necessary to provide a finalized
CIP for approval. ' ' '

. What changes to the proposed project schedule are needed?

° Adopt the plan or revise the plan for review with the Development Impact Fée Advisory
Committee. .

° Long-term public education plan for possible future bond election.

. If either the Police Headquarters or the South Fire Station are removed there will be an

effect on collected and future DIF funds.

The spreadsheets provide a look at the Near-Term projects (within 4-5 years), the
complete Capital Project list and the ranking of Capital Projects in the Citizen Survey. Additional
information on these projects is available including a cash flow projection.

FISCAL IMPACT / PROJECT FINANCIAL ANALYSIS: Caselle # -

Budget Line ltem # YTD Line ltem Balance $
Estimated Hours Spent to Date: ___ Estimated Completion Date:

Staff Contact: __Tom Hellen Phone # 788-9830 Ext14
Comments: '

ACKNOWLEDGEMENT BY OTHER AFFECTED CITY DEPARTMENTS: (IFAPPLICABLE)

City Attorney =~ ____Clerk/ Finance Director ~ ___- Engineer ___ Building
. Library ____Planning ____Fire Dept. -
—_ Safety Committee __ P & Z Commission ___Police -

Streets ____Public Works, Parks ____Mayor .

RECOMMENDATION FROM APPLICABLE DEPARTMENT HEAD:

ADMINISTRATIVE COMMENTS/APPROVAL :
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City Administrator

Dept. Head Attend Meeting (circle one) Yes No

ACTION OF THE CITY COUNCIL.
Date 4 ~

City Clerk

FOLLOW-UP:

*Ord./Res./Agmt./Order Originals: Record

Copies (all info.): -+ - :

Instrument #

*Additional/Exceptional Originals to:
Copies (AlS only)
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CAPITAL IMPROVEMENT PLAN .
APRIL, 2009 UPDATE :
DISCUSSION OF PROJECTS AND SCHEDULE

Introduction:

A capital improvement or capital project is defined as the purchase, improvement or new
construction of a City asset, including construction or rehabilitation which provides an asset for
the City’s use or, in the case of an existing asset, increases the value of the asset or extends its
useful life. Capital improvements are made to improve the value of the City asset, and are
relatively large expenditures compared to operating budgets. A capital improvement is expected
to have a useful life of at least five years, compared to operating items which are consumed in
the delivery of City services. :

Because of these criteria capital improvements by nature need to have a long-range plan
developed and a variety of funding mechanisms investigated and used. Depending on the City
fund; General, Water & Wastewater; the available options for financing vary. Until passage of
the Federal Stimulus Act (ARRA) the amount of grants in recent years had been decreasing or
eliminated. : '

As a part of the implementation of Development Tmpact Fees an initial capital improvement plan
(CIP) was developed and adopted. This CIP has now been revised for your review and is
attached as Exhibit A. Portions of this plan include the use of Development Impact Fees while
other projects will require new funding sources. Available options for funding include
annexation fees; both existing and anticipated funds; parks in-lieu funds, Local Improvement -
Districts, grants, revenue or general obligation bonds requiring voter approval.

The basis for the CIP recommended improvements is a combination of the following master
plans: '

Transportation,
‘Wastewater
Water

Parks and Trails:

In addition, goals from the other City Departments such as Police, Fire and Library as well as the
recently completed Citizen Survey results were reviewed. This CIP was reassessed with the
preparation of a new Wastewater Master Plan, scheduled for public hearings shortly. We have

also hired SPF Water Engineering to review our water supply and operations where preliminary
results have been incorporated in this revised plan.

Given both the current economic conditions and the Quigley Annexation request it was felt that a
review of assumptions and schedules for capital projects was in order. For example,
development impact fees, originally estimated to bring in over $500,000 per year, had revenues
in FY2008 of $238, 575 and are now estimated conservatively at $240,000 per year. The
annexation fees from Cutters have been revised to reflect the revised annexation agreement.
Other assumptions need to be examined in light of our current needs and projected revenues.
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Establishing Priorities:

With the listing of the projects over 45 year timeframe the next step is setting the priorities and
establishing a cash flow plan. Coincident with the cash flow are the financing options available
for the projects. These need to be identified specifically for each project.

Setting the priorities must involve a public forum to gain public support.. Important in these
presentations to the public is the criteria used to determine the project priorities. Examples of
criteria include the following: RE : . ' '
Mandated Project/Regulatory Compliance — EPA, DEQ, Court Decision
Grant Funding Available — This can redirect $ to less important projects
Health, Safety, Welfare :
Maintenance or Replacement

Part of Sequenced Project :

High Priority of Elected Officials = -

Combined with criteria would be the ranking of projects by establishing a priority level — high,
medium, low for example. Public input would be expected in putting some guidelines around
these rankings.

High Priority Factor

Mandated Project

High Priority by Council

~ Revenue Enhancement or Reduction of Costs

Medium Priority Factor Y

Maintains Service Levels

Reéduces Operating Costs :

Improves Workforce Morale or Efficiencies
Low Priority Factor

Not Mandated _

Improves Service Levels

Improves Quality of Life

A possible method of then combining priorities and criteria to rank projects would be to utilize a
tnatrix such as shown herer+ . 7 ,

CRITERIA . ____ PRIORITY_
* "HiGH | mEDUM | Low

| Health/Safety/Welfare . 11

Maintenance/ Replacement | 2

LEVEL 2

Expansion of Existing Program | 3

New Program ,. ; 4
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Public Process:

As we have seen it is extremely important to have a public process when deciding work of this
magnitude. Public involvement could take place in a number of forums. For a localized project
where LID funding could be considered a neighborhood meeting would be most appropriate. A
city-wide project could be an Open House(s), town meeting, a public hearing during a council
meeting. Information could be gathered ahead of any meetings with surveys w1th the utility bill
or on the city website.

Project Costs and Funding Options:

The total 2009 — 2013 proposed Capital Improvement Plan forecasts $22 million in General Fund
projects. This includes some rather large projects such as the River Street Redevelopment,
Woodside Fire Station and Police headquarters that need to be discussed in detail. The total
2009 — 2013 proposed Capital Improvement Plan forecasts $4.47 million in available funds for
general fund projects leaving a deficit of nearly $18 million. Of the available funds $1.44
million is for Development Impact Fee (DIF) eligible projects and $3.03 million is available for
all projects. In some instances, e.g. a new police headquarters, the DIF projects will require
funds other than from Development Impact Fees.

Additional capital funds will be required to complete all the projects in the CIP. Sources for .
these funds include grants, future annexation fees, Local Improvement Districts (LIDs), Business
Improvement Districts (BIDs), Property taxes, in-lieu funds and General Obligation Bonds
(reqmrmg voter approval). '

The Water and Wastewater funds are separate from the General Fund and spec1ﬁed for only
those department’s projects. Each department has two separate funds to draw upon; user fees
and hook-up fees. User fees could be raised with the express purpose of providing for expansion
of the system; i.e. a new city well; while hook-up fees are not allowed for system expansion but
for. replacing major pieces of equipment and maintaining the integrity of the system; making sure
it is operating well. The funds are also allowed to raise capital by issuing Revenue Bonds. City
residents are already paying this on their monthly utility bill for the Woodside Wastewater
Treatment Plant and the water storage tank in Qui gley

Currently the Water Fund shows a balance of $1.5 million in the user fund and $1.7 million in
the replacement fund. Projected cap1ta1 projects in the Water Department total $3.3 million over
the next 5 years.

Currently the Wastewater Fund shows a balance of $460,000 in the user fund and $1.2 million in

the replacement fund. Projected capital projects in the Wastewater Department total $9.2 million
over the next 5 years.
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Project Schedules

With some prO_] jects there is a synergy that can be achieved, lowering the overall project costs. -

- The primary example of this is the Woodside Sewer Trunk line replacement, reclaimed water. .
line and a reconstruction of Woodside Blvd. Combining these projects will share the;cost
betweeri the General Fund and Wastewater Replacement Fund. All of these projects are
estimated with ‘an asphalt replacement cost included. Other projects strive to take advantage of
the Development Impact Fees either collected or anticipated. As noted earlier these funds need
to be spent or else returned. These projects include the Police Headquarters Fire Station and
equipment and roundabouts.

Discussion Points

What changes to the proposed pI’O_]eCt schedule are needed?

Adopt the plan or revise the plan for review w1th the Development Impact Fee Commlttee.
Long—term public educatlon plan for possible future bond electlon |

If either the Police Headquarters or the South Flre Statlon are removed there will be an effect on
collected and future DIF funds. j :

i
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CITIZEN SURVEY| DEPT RANKING
RANKING (IF (BY DEPT CITY COUNCIL
.DEPT PROJECT APPLICABLE) PROJECT) RANKING
Parks Rodeo Grounds & Hailey Ice Improvement 1 1
Parks Woodside Elementary Trail 2 11
Parks Parks Trail B 2 4
Parks Parks Winter Fox Trail 2 6
Parks Founders Trail 2 7
Parks. McKercher Park Restroom 3 2
Parks. _|Lions Park Restroom 3 5
Street |Missing Sidewalk Connections 4
Street |Sidewalk Replacement Program 5 4
Street River Street Reconstruction/Upgrade 6 6.
Street S. Woodside Blvd Replacement 7 1
Street. N.. Woodside Bivd Replacement 7 1
Parks Additional Active Parks with Play Fields 8
Parks Additional Passive/Pocket Parks 9
Underground Downtown Business Power Lines 10
f Underground Old Hailey Residential Power lines 11
Admin Library Expansion - At Fox Building Site - 12 B
Street W. Bullion St Reconstruction 13 16}
Fire Fire Station South 14 '
Street E Elm St Reconstruction 15 9
Police Police Station Location Unknown 16
Fire Fire Station - North - Requires Land 17
Parks Expanded Skatepark ' 18
Street E Myrtle St Reconstruction 19 10
Street Second Ave Reconstruction ) 20 7|.
Admin City Owned Community Housing 21
Street Airport Way Reconstruction 22 3
Street South Woodside Industrial Park Street Reconstruction 23 5
Street 4th & Elm Roundabout 24 21|
Street 2nd & McKercher Roundabout , 25 19
Street Silver Star Dr & Cedar St Roundabout < 26 13].
Admin New City Hall - Requires Land 27
Street Snow Storage - Requires Land ' 2
Street City Shop Cold Storage Building . 8
Street Rolling Stock 11
Street 4th Ave Reconstruction 12
Street 1st Ave Shared-use path 14
Street River St & Cedar St Roundabout 15
Street 5th-Avenue Reconstruction ’ 17
Street 2nd & Myrtle Roundabout 18
Street 4th & Eim Roundabout 20
Street 2nd & Bullion Roundabout 22
Street 5th Ave & Bullion Roundabout 23
1Street 5th Ave & Myrtle Roundabout 24
Street River St & McKercher Roundabout v ) 251 .
Water 'Water Grid Transmission Improvements - Deerfield 1
Water Shop & Office v 2
Water  |Next City Well - Requires Land _ 3
Water Middle Schooal Irrigation 4
Water  '|3rd Avenue Wellhouse & Contact Basin 5
Water  <|River St Water Main Upgrade 6
Water [Second Ave Water Main Installation 7
Water Silver St Water Main installation » 8
Water Woodside Subdivision Water Grid Improvements . 9
wWw Woodside Sewer Main Replacement : 1
Ww WWTP Treatment Capacity Expansion 2
WW Replace Carbonate Dr Sewer Main 3
ww WWTP Tertiary Filter Addition 4
|Parks Keefer Park Plaza/Public Art Project 3
Parks Foxmoor Park Restroom 8
New Fire Engine - DIF Funds




CITIZEN SURVEY | RANKING (BY CITY
RANKING (IF DEPT COUNCIL
DEPT PROJECT APPLICABLE) ' PROJECT) RANKING
Street S. Woodside Bivd Replacement 71| 1
Street. N. Woodside Blvd Replacement 7 1
Street Snow Storage - Requires Land 2
Street Airport Way Reconstruction 22 3
Street Sidewalk Replacement Program 5 4
Street South Woodside Industrial Park Street Reconstruction 23 5
Street River Street Reconstruction/Upgrade 6 6
" |Street Second Ave Reconstruction 20 7
Sireet City Shop Cold Storage Building : 8
Street E Elm St Reconstruction 15 9
Street E Myrtle St Reconstruction 19 10| .
Street Rolling Stock 11
Street 4th Ave Reconstruction 12
Street Silver Star Dr & Cedar St Roundabout 26 13
| Street 1st Ave Shared-use path 14
Street River St & Cedar St Roundabout 15
Street W. Bullion St Reconstruction 13 16
Street 5th Avenue Reconstruction 17
Street 2nd & Myrtle Roundabout 18
Street 2nd & McKercher Roundabout 25 19
Street 4th & Elm Roundabout 24 20
Street 2nd & Elm Roundabout ‘ 21
Street 2nd & Bullion Roundabout 22
Street 5th Ave & Bullion Roundabout 23
Street 5th Ave & Myrtle Roundabout 24
Street River St & McKercher Roundabout 25
Street E Bullion St Reconstruction 26
Water Water Grid Transmission Improvements - Deerfield 1
Water Shop & Office 2
Water Next City Well - Requires Land 3
Water Middle School Irrigation 4
Water 3rd Avenue Wellhouse & Contact Basin 5
Water River St Water Main Upgrade 6
Water Second Ave Water Main Installation 7
Water Silver St Water Main Installation 8
Water Woodside Subdivision Water Grid improvements 9
WW Woodside Sewer Main Replacement 1
WW WWTP Treatment Capacity Expansion 2
WWwW Replace Carbonate Dr Sewer Main 3
ww WWTP Tertiary Filter Addition 4

=275~




CITIZEN SURVEY | RANKING (BY citYy
RANKING (IF DEPT COUNCIL
DEPT PROJECT APPLICABLE) PROJECT) RANKING. | .
Parks Rodeo Grounds & Hailey lce Improvement 1 1 N
Parks Woodside Elementary Trail 2 1
Parks McKercher Park Restroom 3 2]
Parks Keefer Park Plaza/Public Art Project _ -3
Parks Parks Trail B 2} 4
Parks Lions Park Restroom 3 5
Parks Founders Trail ‘ 2 6
Parks Parks Winter Fox Trail - 2 il
Parks Foxmoor Park Restroom 8
Admin New City Hall - Requires Land 27
Admin Library Expansion - At Fox Building Site 12
Police Police Station Location Unknown 16}
Fire Fire Station South 14 1
Fire New Fire Engine - DIF Funds , 2
Fire Fire Station - North - Requires Land 17 3
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April 13,2009

CITY OF BELLEVUE Wo0D RIVER FIRE PROTECTION DISTRICT
Mayor Jon Anderson Commissioner James Frehling

Bellevue City Council Commissioner Allen Luray

Administrator Tom Blanchard Commissioner Jay Bailet

Box 825 Chief Bart Lassman

Bellevue, ID 83313 117 East Walnut Street

Hailey, ID 83333

BLAINE COUNTY AMBULANCE DISTRICT CAREY RURAL FIRE DISTRICT
Commission Chair Larry Schoen Chief Dennis Patterson
Commissioner Angenie McCleary - Carey, ID 83320
Commissioner Tom Bowman '

206 First Ave South, Suite 300

Hailey, ID 83333

Dear South-Valley Fire and Emergency Medical Service Response Agency:

The Hailey City Council discussed, during it’s Strategic Planning meeting of March 30, 2009,
the recommendation from Hailey Fire Chief Mike Chapman that an independent analyses of the
costs and benefits of our agencies’ current emergency response structures be conducted. We
have also heard the same recommendation from our constituents in a Hailey Citizen’s
Satisfaction Survey conducted in January, 2009. We know that many of you have expressed
interest in exploring the most efficient approach to emergency service. We value emergency
service with the highest degree of 1) life-safety protection, 2) property protection, and 3)
environmental protection at the best possible cost to our constituents. '

From our discussion emerged the idea of holding a summit meeting of our organizations, during
which we mutually consider whether there is common interest among our jurisdictions for such
an independent study. If we establish that there is, we would then discuss the elements of the
study important to each of us, thereby fashioning a mutually acceptable Request for Proposals.
Finally, we would need to discuss each agency’s willingness to contribute toward the costs of the
study. Together, we may launch a study that begins to answer many of the questions about
emergency services costs and the benefits or detriments of all models of organizational structure.

Please discuss this at your earliest convenience, and let us know whether you would be interested
in attending the summit meeting, and how the agencies should be represented. We expect that
attendance and discussion from a representative of Friedman Memorial Airport Aircraft Rescue
and Firefighting representatives would be important. We would like to organize the meeting at a
time convenient to all of us sometime in May, 2009.
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Sincerely,

Mayor Rick Davis
City of Hailey

cc: Friedman Memorial Airport Manager Rick Baird
Operations Chief Pete Kramer ‘
AIRCRAFT RESCUE AND FIRE FIGHTING (ARFF)
Box 929
Hailey, ID 83333
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THE BOARD OF BLAINE COUNTY COMMISSIONERS

206 FIRST AVENUE SOUTH, SUITE 300
HAILEY, IDAHO 83333
PHONE: (208) 788-5500 FAX: (208) 788-5569
www.blainecounty.org bcc@co.blaine.id.us

Lawrtence Schoen, Chairman * Angenie McCleary, Vice Chait *Tom Bowman, Commissioner

Mayor Wayne Willich
City of Sun Valley
Via E-mail

Thursday, Apzil 02, 2009
Re: Consolidated dispatch funding reconsideration

Dear Wayne,

You asked that I articulate, for the benefit of the Sun Valley City Council, the
representations I made to you and Councilman Ribi at the regular Board of County Commissionets
meeting March 17, 2009. The request I made is that you and the Council formally reconsider yout
decision not to commit to the so-called "dwelling unit" funding model for consolidated dispatch. It

is my hope you will consent instead to collabotate with all other Blaine County jurisdictions over the
next year in this fundihg protocol. I said I felt this would, to an extent, meet the objective of your
phase-in proposal. In teturn, we would take this year to accomplish the following:

Fitst, Blaine County will submit a letter to Idaho Attorney General Lawrence Wasden
requesting his advice on the statutory meaning of portions of Idaho Code Tite 31, Chapter 48. It is
clear the legislative intent is to facilitate consolidation statewide, but conflicting interpretations of the
language have, in my view, hindeted this very process, including in Blaine County. The principal
focus here is the proposition that a governing board has the authority to collect fees from the user
agencies to co-fund the consolidated dispatch system. I have already initiated drafting of this lettter
with counsel and we are likely to seek your and others' input before sending it.

It must be said, this approach entails some risk to the County. Nonetheless, I feel the goal of
clearing some of the smoke generated by this issue and bringing more confidence to ongoing
discussion of funding is worth it. In the event the AG is unable to give clear guidance, we would
seek legislative clarification, with his assistance. Such a letter from the AG is just that, guidance, but
my hope would be that the result would catry weight, keep any of us out of court and ultimately
facilitate the overarching legislative intent in Blaine County--and statewide--as we begin budgeting
FY2011.

- Secondly, I shall request the 'Users Group' re-evaluate the pros and cons of the prinicpal
funding models that have come to light duting community-wide discussion; that is, not to make a
recommendation on the best model, ot who pays what, but to elucidate how exemplary dispatch
affects and is affected by these models. (The Usets Group, as you know, is comptised ptimatily of
first responder agency representatives) I would ask this group then to spend time educating
Councils and the public further on their findings, including the merits of consolidation itself. The
goal is to become equipped with greater understanding and acceptance by all of what we ate trying
to accomplish, going forward.

Page 1 of 2
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Finally, as we ptepare for the future; I will répeat my calls for all jurisdictions to continue
1ev1ew1ng their respective policies recognizing dispatch as an essential component of emergency
service prov1s1on and, as such, funding out consolidated system propetly in a fair, eqmtable and
stable manner in concert with others -

_ As concise as it is, I hope this lettet setves as an adequate overview of my representanons to
you in asking for yout special reconsideration of this ihportant matter. ' ‘

Youts respectfully,

Lawtence Schoen
- Chairman, Board of Blaine County Commissioners
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