STAFF REPORT
TO: * Hailey City Council
FROM: Beth Robrahn, Planning Director o
RE: Final Plat — CSM Condominium

HEARING: September 13,2010

Applicant:  Scott Miley

~ Location: Lot 1A, Block 3, Airport West Subdivision, Phase II (1760 Lear Lane)

Zoning: - Service Commercial Industrial-Industrial (SCI-I)
Note: Staff analysis is in lighter type.
Notice

Notice for the public héaring was published in the Idaho Mountain Express and mailed to
property owners within 300 feet on August 25, 2010.

Application

Scott Miley, has submitted an application for final plat approval of a 3-unit commercial
~ condominium project located at Lot 1A, Block 3, Airport West Subdivision, Phase II
(1760 Lear Lane). The ground under and around the units would be owned and

_ maintained by the condominium association.

. Section 3.4.1 of the Subdivision Ordinance allows for applications for platting
condominium units in existing or approved structures to be reviewed through the short
plat procedure. In this procedure, the Hearing Examiner or Commission reviews the
preliminary plat only. Upon preliminary plat approval, the applicant submits a final plat
for Council approval. '

The application was heard by the Hailey Hearing Examineron May 3, 2010 and approved
with the following conditions:

a) The final plat shall include plat notes 1 through 7 as stated on the
approved preliminary plat [with the following amendments and
additions: if applicable] _

e The final plat shall include a note stating that the subdivision is
subject to the recorded CC&R’s, along with the instrument numbers
thereof. : '

This condition is met with Plat Note #5
e A five foot (5')wide sidewalk with painted stripes comnecting the -
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pedestrian area at the front of the building (south elevation adjacent
to Lear Lane), extending east to provide a future connection to Lot
1B shall be shown as a pubhc pedestrian easement on the final
condominium plat. )
The Plat indicates a “5> Wide Sidewalk Easement”, “this will be requlred to be changed to
a “5’ Wide Public Pedestrian Easement”.
e The private street snow storage area totallng the same square footage
recorded on the plat of Lot 1A, Block 3 Airport West Subdivision,
Phase II shall be indicated on the final condominium plat. '
1,125 square feet of snow storage for snow removed from the private street (Lear Ln) is
requ1red to be shown on the plat; A total of 1,238 square feet is indicated and noted by
Plat Note #4 as being dedicated snow storage easements for the benefit of Lear Lane.

b) The association shall execute an agreement with the city for the delivery
of water and sewer services and shall be responsible for payment of
utilities, unless individual meters are installed for each unit.

Individual utility meters were not installed. An agreement with the city for the delivery
of water and sewer services and shall be responsible for payment of utilities is still
required and is carried over as a condition of approval.

c) Landscaping, similar to what is found along Merlin Loop, be provxded
along Aviation Drive and planters be provided along the front elevation,
between the two overhead garage doors (adjacent to Lear Lane) shall be
installed.

Landscaping is installed according to the approved Design Review plans on file with the
Clty
- d)  -All improvements and other requn‘ements shall be completed and
- accepted, or surety prov1ded pursuant to Sections 3.3.7 and 5.9.1 of the
: - .. Subdivision Ordinance, prior to recordation of the final plat.
This condition will be carried over.

e) All provisions of the Zoning Ordinance #3532, mcludmg but not limited to
use regulations and parking requirements shall continue to be met.
Additional parking may also-be required upon subsequent change in use,
in. conformance with Halley s Zoning Ordinance at the time of the new
use.

- All applicable Zoning Ordnance requlrements have been met or as stibject to compliance -
prior to a Certificate of Occupancy being approved. '

f) The final plat must be submitted within one (1) calendar year from the
date of approval of the preliminary plat unless otherwise allowed for

: _ within a phasing agreement.
Findings of Fact of Preliminary Plat approval were signed by the Hailey Hearing
Examiner on May 3, 2010. Final Plat application was submitted on August 2, 2010
g)  Any applicable subdivision inspection fees due shall be paid prior to
recording the final plat.
No inspection of improvements by City personnel were required in excess of those
covered by hook-up fees.
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Department Comments:

The City Engineer confirmed the status of conditions b) and g)

Standards of Evaluation:

Bulk requirements:

Maximum Multi-Family Density — 1 unit per 1/10 acre.

" SECTION 3 - PROCEDURE

33

Final Plat Approval.

The final plat, prepared by a Professional Land Surveyor, must be
submitted within one (1) calendar year from the date of approval of the
preliminary plat, unless otherwise allowed -for within a  phasing
agreement or as otherwise provided herein. Plats not submitted for final
approval within one (1) year or according to the phasing agreement, shall

_ be considered. expired and preliminary plat approval shall become null

and void. The Council may extend the deadline for submitting the final
plat upon holding a public hearing. :

The Council's approval of the preliminary plat was on May 3, 2010.

332

The administrator shall review the Final Plat application to ensure that

‘the application submitted is consistent with the approved preliminary
~ plat. The conditions imposed on the preliminary plat approval must be

either completed or shown on plans or the plat prior to any public notice
for final plat approval.

The final plat is consistent with the preliminary plat approved by the Hearing Examiner.
Conditions of preliminary plat approval have been met or are carried over.

SECTION 4 - DEVELOPMENT STANDARDS

Development standards were reviewed in detail during the prehminary plat approval
process. Please refer to the preliminary plat Findings of Fact and Decision. No changes
have been made to the plat since preliminary plat approval.

CONDOMINIUMS (Section 7 of the Subdivision Ordinance)

7.1

Plat Procedure. The Developer of a condominium project shall submit
with the preliminary plat application as required by this Ordinance a
copy of the proposed by-laws and condominium declarations of the
proposed condominium development. The documents shall adequately
provide for the control (including billing where applicable) and
maintenance of all common utilities, common area, recreational facilities,
and Green Space. The Developer may submit a final plat application
following inspection and approval by the Building Inspector of the
footings and setbacks of the condominium building. Prior to final plat
approval, the Developer shall submit to the City a copy of the final by-
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laws and condominium declarations to be recorded with the County
Recorder, including the instruments number(s) under which each
document was recorded.
Draft Declaration of Covenants, Conditions, and Restrictions have been submitted. The
City has not and will not in the future determine the enforceability or validity of the
Declaration of Covenants, Conditions, and Restrictions or other private agreements.

7.2 Garages. All garages shall be de51gnated on the preliminary and final
plats and on all deeds as part of the particular condominium units.
Detached garages may be platted on separate sub-lots, provided that the
ownership of detached garages is appurtenant to specific condominium
units on the condominium-plat and that the detached garage(s) may not

- be sold and/or owned separate from any dwelling umt(s) within the
condominium project.

The garages are demgnated as part of each unit.

7.3 Storage/Parkmg Areas. Condomlnlum prOJects shall provide parking
' spaces according to the requirements of Article IX of the Zoning
Ordinance. '

The on-site parking requirements are met.

74  Construction Standards._ All condominium project construction shall be
in accordance with the IBC, IRC and IFC. /

‘ Comphance with all applicable construction standards is required by the Building

Official prior to issuance of a certificate of occupancy.

7:5 General Appllcablllty All other prov1s10ns of thls Ordinance and all
applicable ordinances, rules and regulatlons of the City and all other
governmental entities having jurisdiction shall be complied with by
Condominium developments.

Upon meeting proposed conditions of approval the proposed apphca‘uon does not appear

“to conflict with other provisions.

7.6 Conversion. The conversion by subdivision of existing wunits into

Condominiums shall not be subject to Section 4.10 of this Ordinance.
This subd1v1s1on is not subject to Section 4.10 of the Subdivision Ordinance.
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Summary and Suggested Conditions

The City Council shall hold a public hearing and approve, conditionally approve, or deny
the final plat application. '

Any aggrieved party is entitled to judicial review of any preliminary plat or final plat

seq.

decision by the Council in accordance with the provisions of Idaho Code §§67- 5201, et.

- The following conditions are suggested to be placed on any approval of this application:

a)

b)

d)

The final plat shall include a note stating that the subdivision is subject to the
recorded CC&R’s, with the instrument numbers thereof.

The final plat submitted for signature shall include plat notes 1 through 7 as
stated on the approved final plat.

The association shall be responsible for payment of utilities. Billing and
utility payment information shall be addressed in the Condominium

" Declarations. An agreement with the city for the delivery of water and sewer

services and shall be responsible for payment of utilities is still required and is
carried over as a condition of approval.

All improvements and other requirements shall be completed and accepted, or
surety provided pursuant to Sections 3.3.7 and 5.9.1 of the Subd1v151on
Ordmance pr10r to recordation of the final plat.

All provisions of the Zoning Ordinance #532, including but not limited to use
regulations and parking requirements shall continue to be met. Additional
parking may also be required upon subsequent change in use, in conformance
with Hailey’s Zoning Ordinance at the time of the new use.

The final plat shall be recorded within one year of the date of final plat
approval (unless otherwise provided for within a phasing agreement.) The
final plat submitted for signature shall conform to the requirements found in
Article 50-1301 (et. seq.) of the Idaho Code (as amended) and to the
requirements set forth by Blaine County for digital plat submittals. =The
applicant shall provide the City with a letter-size or ledger-size photocopy of
the recorded plat showing the instrument number and date of recordation.
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Motion Language:

Approval: o
Motion to approve the Fmal Plat of CSM Condormmums located at Lot 1A Block 3,
Airport West Subdivision, Phase II (1760 Lear Lane), finding that that final plat does

substantlally conform to the approved prehmlnary plat.

Denial:
Motion to deny the Final Plat of CSM Condominiums located at Lot 1A, Block 3, Airport
West Subdivision, Phase II (1760 Lear Lane), finding that . [the

Council should cite which standards are not met and provide the reason why each
identified standard is not met].

o

Continuation:
Motion to continue the public hearing upon- the. Final Plat app11cat10n of CSM
- Condominiums to [the Council should specify a date].
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STAFF REPORT

TO: Hailey City Council
FROM: Beth Robrahn, Planning Director f__(
RE: Complete Streets Plan

HEARING: September 13,2010

Note: Staff analysis is in lighter type.
Notice

Notice is not required for consideration of the Complete Streets Plan, however notice for the

presentation and public hearing on September 13, 2010 was published in the Idaho Mountain

Express and mailed to public agencies and area media on August 25, 2010 in an effort to increase
_public awareness and encourage citizen participation.

Procedural History

The purpose of the Complete Streets Plan is to implement components of Hailey Transportation
Master Plan (TMP) involving pedestrian and bicycle mﬁastructure improvements by setting the
framework to formally adopt the following: :

e Standards for pedestrian and bicycle infrastructure projects

e Process for engaging the public in the development of
pedestrian and bicycle infrastructure projects

- Hailey Municipal Code e Process for coordination between city departments and other
agencies :

e Procedure for project design, review and approval.

e Policies for maintenance

e Criteria for prioritizing pedestrian and bicycle infrastructure

Capital Improvement Plan (CIP){ _projects
: e Guidelines for funding

On September 7, 2010, the Planning and Zoning Commission recommended the City Council
adopt the Complete Streets Plan by resolution, finding that the Complete Street Plan is in
accordance with the Comprehensive Plan and would be implemented by amendments to the
Municipal Code.

Some of the Municipal Code amendments suggested above are still in the process of being

reviewed by the Planning and Zoning Commission and will be forwarded to the Council in
October. :
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Standards of Evaluation

No standards are required for the Council to adopt the Complete Streets Plan. However, given
the fact the Complete Streets Plan serves as the basis for the drafting of new standards, it would
be appropriate to consider the relationship of the proposed Complete Streets Plan to the
Comprehensive Plan. .

The purpose of the Compléte Streeté Plan is to implement coihoonents of Hailey Transportation
Master Plan (TMP) involving pedestrian and bicycle infrastructure improvements by setting the
framework to formally adopt standards and procedures for pedestrian and bicycle mfrastructure
projects.

The Hailey TMP was developed with consideration of all of the 1998 —2003 Comprehensive Plan
goals and policies related to transportation. The focus of the 1998 — 2003 Comprehensive Plan
was the Safe and efficient movement of people, while minimizing the adverse impacts of all forms
of transportation with recognition of the importance of transportation choices, street design, and.
land use patterns. The 1998 — 2003 Plan detailed the three components to manage traffic and
create a healthy transportation system: Engineering, to build multi-modal and pedestrian-friendly
transportation elements; Enforcement, to provide both incentives for positive actions and
disincentives for undesirable actions; and Educatlon to increase social awareness and encourage
personal change. - . : ‘

The Hailey. Transportation Master Plan (TMP) was adopted by the Clty Council in November
2007 (Resolution 2007-18). - The TMP was intended as the City’s implementation of the 1998 —
2003 Comprehensive Plan. The TMP made recommendations pertaining to specific policy
decisions; the Complete Streets Plan with the associated amendments to the street standards and
procedures also before the Commission for review and consideration, are intended to be the next
step in the unplementatlon process..

Summary

The Councﬂ should consider whether to adopt the Complete Streets Plan by resolution; a draft
resolution accompanies the Complete Streets Plan.

' Motion Language

Should the Council wish to adopt the Compete Streets Plan, the fo]lowmg motion language can
be used: S

Motlon to adopt the Complete Stree’cs Plan by Resolu’uon 2010-. ﬁndihg that the COmpie’ée

Street Plan is in accordance with the Comprehenswe Plan and would be implemented by
amendments to the Municipal Code.
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CITY OF HAILEY
RESOLUTION 2010-____

A RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY OF
HAILEY, IDAHO, ADOPTING THE CITY OF HAILEY COMPLETE STREETS
PLAN

WHEREAS, purpose of the Complete Streets Plan is to implement components of
Hailey Transportation Master Plan (TMP) involving pedestrian and bicycle infrastructure
improvements by setting the framework to formally adopt changes to the Municipal Code
and Capital Improvement Plan.

WHEREAS, On September 7, 2010, the Planning and Zoning Commission
recommended the City Council adopt the Complete Streets Plan by resolution, finding
that the Complete Street Plan is in accordance with the Comprehensive Plan and would
be implemented by amendments to the Municipal Code.

WHEREAS, The Hailey TMP was developed with consideration of all of the
1998 — 2003 Comprehensive Plan goals and policies related to transportation. The focus
of the 1998 — 2003 Comprehensive Plan was the safe and efficient movement of people,
while minimizing the adverse impacts of all forms of transportation with recognition of
the importance of transportation choices, street design, and land use patterns. The 1998 —
2003 Plan detailed the three components to manage traffic and create a healthy
transportation system: Engineering, to build multi-modal and pedestrian-friendly
transportation elements; Enforcement, to provide both incentives for positive actions and
disincentives for undesirable actions; and Education, to increase social awareness and
- encourage personal change. -

WHEREAS, The Hailey Transportation Master Plan (TMP) was adopted by the
City Council in November 2007 (Resolution 2007-18). The TMP was intended as the
City’s implementation ‘of the 1998 — 2003 Comprehensive Plan. The TMP made
recommendations pertaining to specific policy decisions; the Complete Streets Plan with
the associated amendments to the street standards and procedures, also before the
Commission for review and consideration, are intended to be the next, step in the
implementation process. N

WHEREAS, input provided through the 2010 Comprehensive Plan update process
and the 2009 Citizen Satisfaction Survey was incorporated into the drafting of the
Complete Streets Plan. The Comprehensive Plan update process emphasized the
importance of safe streets. The Citizen Survey noted sidewalk connections as a priority.

WHEREAS, the Hailey City Council has received and reviewed the attached City
of Hailey Complete Streets Plan dated September 2010 from the Hailey Planmng
Department

Resolution 2010-
City of Hailey Complete Streets Plan
page 1 of2 :
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WHEREAS, the Hailey City Council finds that the City of Hailey Complete
Streets Plan establishes a reasonable framework to formally adopt changes to the
Municipal Code and Cap1ta1 Improvement Plan.

NOW THEREFORE, BE IT RESOLVED by the Mayor and C1ty Counc11 of the
City of Hailey to adopt the City of Hailey Complete Streets Plan.

THIS RESOLUTION is adopted by the Mayor and Hailey City Council and is in
full force and effect upon its adoption this 13™ day of Séptember, 2010.

. . Rick Davis, Mayor
-ATTEST: AR

Mary Cone, City Clerk

Resolution 2010- .
City of Hailey Complete Streets Plan
page 2 of 2 :
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CITY OF HAILEY COMPLETE STREETS PLAN
Enhancing Pedestrian and Bicycle Travel

Introduction

The Hailey Complete Streets Plan was developed to comprehensively plan and design
Hailey streets to properly address multi-modal needs, enabling safe access for all users;
pedestrians, bicyclists, motorists and transit vehicles and passengers. The Complete
Streets approach was used as the best practices basis for the plan and the subsequent
adoption of standards in the Hailey Municipal Code.

Background

Following adoption of the Transportation section
Comprehensive Plan, the City identified the need 1
Transportation section to include a more thorough\a essmer!
pedestrian and bicycle system needs and amenities j .and ‘through
2003 Hailey Comprehensive Plan transportatigir goals policies arit
measures are summarized in Appendix A. %

the 1998-2003 Hailey
. on and expand the
and consideration of
ailey. The 1998-
implementation

% ;
TMP) is intended as the City’s
an Transportation section and

The City of Halley 2007 Transportatlon Master

de for transportation system improvements to meet
. The purpose of the TMP is to provide a link between the
and the transportation facilities and services needed to
h projeéted over a 20 years period. The TMP focuses on safety,
capacity, and operationalétmprovements on SH-75 and the city’s arterial and collector
streets. The TMP ‘rporates pedestrian and bicycle programs to meet the overall
transportatlon needsﬁ*’of the community. Appendix E of the TMP identified needed
revisions to the C1ty s street standards for comsistency with the most recent federal
bicycle and pedestrian standards and policies.

City’s lan
. support the

City Council Review 09-13-10 ‘ 1
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CITY OF HAILEY COMPLETE .STREETS PLAN
Enhancing Pedestrian and Bicycle Travel

Purpose

The purpose of the Hailey Complete Streets Plan is to bulld upon the recommendations of
the TMP and 'to implement components of the TMP involving pedestrian and bicycle
infrastructure improvements by setting the framework to formally adopt the following:

e Standards for pedestrian and bicycle
infrastructure projects

e Process for er%gagImxg the public m the

Hailey Municipal Code

. Pr{g{\%@%%fer coorg ,v :-ion between 01ty
’departments and other%%gen01es
A S | \f“

¢ Pro o review and

Q%cedureéy 01; pI'OJ ject desig
o Qg,a

app i

4l cye
’ 3; 5

Gu1de11nes for fundmg

“.\w\;

"%dwsory Committee
a8 formed with the pnmary goal of assisting the

=es1gns is to meet the needs of all users in a manner compatlble
“policy and concepts adopted or proposed in the Comprehenswe

Plan and Councﬂ stra:ceglc planning initiatives.

The Complete Streets Citizen’s Advisory Committee sought a modified approach from
previous efforts to create street standards by identifying the needs and uses for each area
of town, rather than identify streets as “arterial”, “collector” or “local” and having a
standard cross section for each definition. '

City Council Review 09-13-10 ‘ 2
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CITY OF HAILEY COMPLETE STREETS PLAN
Enhancing Pedestrian and Bicycle Travel

Complete Streets

In communities across the country, a movement is growing to provide transportation
networks that are safer, more livable and welcoming to everyone.

The national Complete Streets movement focuses on communities adopting a Complete
Streets policy to help ensure that transportation planners and engineers consistently
design and operate the entire roadway with all users in mind - including bicyclists, transit
vehicles and passengers and pedestrians of all ages and abilities. '

Complete Streets Principle
e Complete Streets are designed and operated to enabl efsa;
ages and abilities. .

e Creating Complete Streets means changing the p\«__ ies’ s of transportation

agencies. ,
e A Complete Streets policy ensures that th \
and operated to enable safe access for all Users. &

e Transportation agencies must ensure that all road] ‘g\"’ects result in a Complete Street
approprlate to local context and ng ds.

A good Complete Streets pohcy
Specifies that

projects, including design, planning, maintenance,
ire qﬁt of way.
ecific and sets a clear procedure that requires high- level

Directs that- Com lete Streets solutions fit in with context of the community.
Establishes perfoﬁnance standards with measurable outcomes.

Implementation
An effective Complete Streets policy should prompt transportation agencies to:
‘e Restructure their procedures to accommodate all users on every project.
e Re-write their design manuals to encompass the safety of all users.
e Re-train planners and engineers in balancing the needs of diverse users.
e Create new data collection procedures to track how well the streets are serving all
users.

- City Council Review 09-13-10 B 3
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CITY OF HAILEY COMPLETE STREETS PLAN
Enhancing Pedestrian and Bicycle Travel

City of Hailey Complete Streets Policy

The safety and convenience of all users of the transportatlon system will be
accommodated and balanced in the design, operation, and maintenance of all new and
retrofit transportation and development projects so that pedestrians, cyclists, transit
vehicles and passengers, motor vehicle drivers, and people of all ages and abilities are
able to travel safely and comfortably within the public nght of way in a manner
“consistent with Complete Streets pnnc:1p1es
Complete Streets implementation will be appropriate to the comte: «zt\%and function of the
street and the surrounding nelghborhood and will recogni at balancing user needs
may beachieved in different ways depending on the are vhich the street is located
and its classification. & -
s@%_ \éi&

The City of Hailey w111 use the latest and best demgn practlces to

integrated, and comprehensive network of trang, 1t
G

be made only when: :
- 1. specific modes or u gﬁ;@% .prohibited ‘5\?1 Jsing the roadway. In such case, a
greater effort sha I5e ma , 2CCOMIMO ate these users and modes elsewhere;
' ggen’urely ‘of ordinary mar%rlance activities designed to keep assets
3fmg&(e.g owing, cleafiing, sweeping, spot repair)
ilificysvotld: 5 to public health and safety; or
umented and approved by the City Council.

;)t%,ach Pro; sldes a framework for designing pubhc spaces to meet
.\al‘l users, f c luding’ vehicle drivers, cyclists, pedestrians, transit- riders,
rsonnel, and%people of all ages and abilities. There is 10 smgle design or

provide safe condif{o ff@r cychsts——ln many cases a shared lane is more appropriate to
the context and use 0 f%he street. Some streets, based on their predominant use or need to
accommodate spec1ﬁc uses, such as transit or truck traffic, might have wider travel lanes
and larger turning radii on certain corners, while other streets can have narrowed travel
lanes, bulb-outs and wider sidewalks. A variety of available treatments allows for

different solutions based on the needs and constraints of each corridor.

The City of Hailey will move beyond the adoption of a Complete Streets policy and will
concurrently adopt new street standards that incorporate the Complete Streets pr1n01p1es
“in Title 12 of the Hailey Municipal Code. :

City Council Review 09-13-10 ' 4
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CITY OF HAILEY COMPLETE STREETS PLAN

Streef Classificatiovn

Enhancing Pedestrian and Bicycle Travel

A street classification outlines a
hierarchy of roadways to meet the
City’s differing transportation needs
and serves as a guide for future
development of the overall street
network. The purpose of the street
classification is to provide a hierarchy
of streets, including arterials,

" collectors, and local streets. Arterial
streets serve higher traffic volumes
and may have few access points.
Collector streets link arterials and
local streets and may provide access
to individual parcels. Local streets
provide neighborhood circulation and
access to individual parcels. A well-
connected hierarchy of streets
enhances overall mobility and acceé%%
within the City, while also facilitating %
greater opportunities. for pedestrian
and bicycle travel.

i =

~ of Hailey mcludef
major arterials, mINOL
collector

Legend

—— Local Road

w— Major Arteriat

= Minor Arterial

e Coffector
Neighborhood Collector
——-—~ Woad River Trail

map needs.revisions

/g

/

collectors and neigh
surrounding land us

»“"‘od collectors. The nelghborhood collector is designated by the
hrough the process of developing Complete Street sections for

the various street classifications and areas of town, the number of classifications was
paired back down to three; arterials, collectors, and local streets.

' City Council Review 09-13-10 | 5
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CITY OF HAILEY COMPLETE STREETS PLAN
Enhancing Pedestrian and Bicycle Travel

Designated Bicycle and Pedestnan Corridors.

The followmg streets have been identified as the designated bicycle and Pedestnan ‘
Corridors in the C1ty of Hailey. Improvements to these streets should include Brcycle
Route signage placed according to current MUTCD and AASHTO standards :

East West ' " B North South:

McKercher Quigley Rd River bseoond .A"v_e -
Myrtle Elm - ' Main - Eastridge
Bullion W. Cedar Broadford g% Woodside

Croy _F ox"Acres '

Desngnated Truck Route

with 1mprovements to Main and R1ver ,ee j
Traffic Calmlng .

‘Traffic Calming is th omblnar -Lon of maink k%physmal measures that reduce the negative
, effects of motor vel‘ﬁg se, a%% driver behavror and improve conditions for pedestrians
o i \&* but they all share the goal of reducing
i %cgag quahty of life. Most definitions focus on
e driver behav1or Some focus on engmeermg measures

(ie cate

_control measyifes are prima kly used to address cut-through trafﬁc problems by blockmg
certain moveme ts, thereby diverting traffic to streets better able to handle it. Speed
control measures %ar%&pnrriganly used to address speeding problems by changing vertical

alignment, changing %zontal alignment, or narrowmg the roadway.

u

& K
Measures such as roundabouts, chlcanes, neckdowns, chokers, lateral sh1fts and speed
humps have been demonstrated to reduce traffic volume by 20-35% and reduce speed by
7-22%.!

City Council Review 09-13-10 o 6
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CITY OF HAILEY COMPLETE STREETS PLAN
Enhancing Pedestrian and Bicycle Travel

Pedestrian System

Each day, nearly everyone moving within Hailey is a pedestrian for at least some part of
every trip. Yet within the last 20-30 years pedestrian travel has typically received
secondary attention with greater emphasis given to mobility and access for the
automobiles and trucks. Pedestrians and bicyclists are often designed for as an
afterthought and the facilities are not always the best design for the circumstance sof a
given street.

Ml%g Hailey Municipal
‘Code improve pedestrian conditions and in doing so, makegéfﬂaxley more walkable and
livable, increase pedestrian accessibility and mobility > nply with the Americans
with Disabilities Act (ADA)ll and Americans with Disabilities Al cessible Guidelines
(ADAAG) regulations™. Design features relative toshe . ADA req ents are based on
the premise that accessible design is the foundatlo@@dr all’ good pedestr

The Pedestrian System design standards adopted in Title 12,

- Rather than develop a fully independent and compg."
standards d1rect1y reference a number of federal "2

Access”, AASHTO’s Guide for Pec?“
User’s Guide". The Pedestrian Syster
pedestrian system crucial to planning,¥
facilities in Hailey.

City Council Review 09-13-10 . | 7
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CITY OF HAILEY COMPLETE STREETS PLAN
Enhancing Pedestrian and Bicycle Travel

Bicycle System

Design standards are important for the consistént development of a system of bicycle
infrastructure. Significant guidance is provided at the federal and state level in assisting
the City in revisions for design guides to bicycle facilities, including: AASHTO’s Guide
for the Development of Bzcycle F aczlztzesw " and the MUTCD."

Deflnlng Bicycle Users

There are a variety of blcychsts distinguished by their skills, confidence and preferences.
According to AASHTO, “some riders are confident rzdzng where they are legally
allowed to operate and can negotiate busy and high spee &% j

speczal accommodanons for bzcyclzsts Most adult rzdelfs e

\\\\\

For ﬂie p’urpos'e of ‘de‘veloping s‘tandards for bicyc- ol it 1es n Haﬂey
"‘d@x Regardless of

the sk111 level programs that teach cyjg
the road are essential.
1S6't \fr bgcycles as they
peed and want

they need sufﬁc:lent opei‘a%mg S] pace on the trav fed way or shoulder to
eed for tﬁ&%‘ 1 a@ssmg motor vehicle to shift

unless there 1% ¥ ay width to allow easy overtaking by faster
motor vehicles. B as ders are comfortable riding on neighborhood
streets and shared us,egpaths and prefer designated facilities such as bike

lanes or wide shouldér lanes on busier streets.

le roadg’;;

Children. May ride on their own or exclusively with their parents and
require access to key destinations in their community, such as schools,
-stores and recreational facilities. Residential streets with low motor
vehicle speeds, linked with shared use paths and busier streets with well-
defined pavement markings can accommodate children without
encouraging them to ride in the travel lane of major arterials and can
offer safe alternatives to riding on the sidewalk.

Source: www.indygreenways.org

City Council Review 09-13-10 - 8
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CITY OF HAILEY COMPLETE STREETS PLAN
Enhancing Pedestrian and Bicycle Travel

Bicycle Planning Definitions
The City of Hailey begins more proactive planning for bicycle facilities by first
expanding upon and clarifying the definitions of the various bicycle facilities, especially
 for the on-street bicycle system. Historical plan documentation refers to the mapping of a
“Bikeway” or “Bikeway Route” network, some of which is implied to mean on-street
bicycle lanes. Without further clarity in these definitions, the bicycle planning intentions
will be unclear to planners, engineers, policy officials and the general public. To help
advance consistent dialogue between the City of Hailey and the community regarding
bicycle facility planning and design, within the context of multi-modal systems
development and consistency with AASHTO and the MUTCD he followmg deﬁmtlon :

Bicycle Lane - a portion of a roadway that has be¢
vpavement markings for preferential or exclusive use by bicyclists. Bicycle lanes are

rry bicyclists in the

signage identify lanes.

rany road, street,ﬁpath that™;
dless of s;,ether such facilities are designated for the
hared Wlth‘*other travel modes.

Bikeway - a generic te
designated for bicycl\\

ropriate directional and
ithout specific bicycle route numbers. %
ht be a combination of various types of ONLY
ﬁ@‘ponm{%ﬁus routing. Designated b1cycle routes

ould establis

Paved Shoulde avedv*a:rea at least four feet in Wldth adjacent to the travel lane and
separated from trav ‘és with a lane stripe. This facility is typically applied to a rural
cross-section that does not have curb and gutter.

Shared Roadway - where bicyclists and motorists use the same travel lane. Shared
roadways bicycle routes can be placed on streets with wide outside travel lanes, SHARE!
along streets with bicycle roufe signing, or along local streets where motorists have THE ',
to weave into the adjacent lane in order to safely pass a bicyclist. Shared roadways | m a & = |
may be undesignated or designated bike routes. The formal designation and signing RQAD :
of a shared roadway should indicate to bicyclists that particular advantages exist to using
the routes compared to other routes.

City Council Review 09-13-10 ' 9
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CITY OF HAILEY COMPLETE STREETS PLAN
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Shared-Use Path — a bikeway physically separated from motorized vehicular
traffic by an open space or barrier, and is either within the highway right-of-way or KEEP
within an independent alignment.. Shared-use paths are also used by pedestrians LEFTIRIGHT
(including skaters, users of manual and motorized wheelchairs, and joggers) and |
“other authorized motorized and non-motorized users. The Wood River Trail is a ﬂ le1)

Shared-Use Path. ’

“Sidewalk or Pedestrian Corridor - the portion of a street right-of-way designed for
-preferential or exclusive use by pedestrians.; :

i

Wide Curb Lane or Shared Lane - an outside lane usually J*acent 0 a curb and wider
than 12 feet to accommodate both bicyclists and motorists infthe.same lane providing
enough room where motorists will not need to change lan"é% to pass.a bicyclist. AASHTO
recommends a width of 14 feet. ‘

' Sidewalks_ and Blcycle Use

sed by many
esign guideline and

These s1depa Til-«s_w«are often .;referred to locally as a b1ke
path because off%‘*r semblance to the Wood River Trail .

and the implied use or both pedestrians and cyclists, '25’22‘;2‘ frf;:; f “"‘csa;’f;:’zi‘;%ﬂict o bievelists
A summary regardifg the liability of such paths was Half of all i de’_s@c’om . agai’mt raffic. (Z)CJ)W}zere’
prepared by bicycle design and planning experts. The does the designer place the fucility laterally? Too
paper Liability Aspects of Bicycle Environments: Bicycle close to the road and there are serious
Facilities and Roads, by three notable experts on bicycle oper “ﬁ";“’l Pro’l’)l?’"si_i’t"’e ”‘o_f""l"j‘f ’z{l‘f’“ ”;e .
transportation, Alex Sorton, P.E., Tom Walsh, P.E. and ;f:m;. ‘go}Z'r";a;kcyt; i g";io'z:;ﬂ‘;lgc"kg‘:w’e
John Williams was presented at the Institute of Traffic -speed and fuils o notice the crossing. This
Engineers 1990 Annual Meeting and specifically motorist lost in court when the bicyclist was
recommends against sidewalks and sidepaths as bicycle, jured while going in front.

facilities.

City Council Review 09-13-10 : 10
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AASHTO Guide Highlights
The AASHTO Guide is easily summarized by the following two recommendations:

e DO NOT put two-way bikeways on one side of a street. Such facilities cause
serious conflicts at intersections and driveways due to bicyclists traveling riding
against the flow of traffic. For this reason two-way bike lane use has led to a
number of fatal head-on collisions across the country. In addition such facilities
encourage wrong-way riding on other streets.

e DO NOT designate sidewalk bikeways.

S

In general, AASHTO qualifies the designated use of sidewalk®: (as a signed shared
facility) for bicycle travel as unsatisfactory. Furthermore, the prokimity of two-way,

shared—use paths (dlscussed above as sidepaths) to adj aceg:\ reets can also cause several -

a.

, ramps should be installed at the sideWalk
o-way, sidewalk facilities also should be

In residential areas,
speeds and lower cross street auto speeds, potential conflicts are somewhat lessened, but
still exist. Nevertheless, this type of sidewalk bicycle use is generally accepted. However,
it is inappropriate to sign these facilities as bicycle routes. In general, bicyclists should

not be encouraged through signing to ride facilities that are not designed to accommodate
bicycle travel. The City of Hailey and Mountain Rides Safe Routes to School program
should provide parents and children a consistent message about the ‘limited acceptability
and the associated hazards of riding bicycles on sidewalks. '

City Council Review 09-13-10 _ 11
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CITY OF HAILEY COMPLETE STREETS PLAN

Enhancing Pedestrian and Bicycle Travel

Bike Lane Symbols and Markings

The standards for pavement markings and signing
follows. guidance provided by . the Manual of
Uniform Traffic Control Devices (MUTCD)™ for
striping bicycle lanes on its arterial and collector
streets.

Shared-Lane Symbels and Markings

In the absence of sufficient space to include on-
streét bicycle lanes on several major streets, it is
important to provide greater route designation for
shared travel- lanes. These shared lanes, if posted
and marked appropriately, indicate significant

bicycle traffic to both the motorists and cyclists. .
‘The use of “sharrow” pavement markings should be”

: eonsidered in the ﬁ,l’cu‘re for these conditions. Wh"iie

*.. Source: San Francisco's Shared-Lane Pavement Marking Study, Februrary 2004,

City Council Review 09-13-10
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CITY OF HAILEY COMPLETE STREETS PLAN
Enhancing Pedestrian and Bicycle Travel

Bicycle Route Signing

A city-wide bike route signing program that better links the on-street facilities and the
shared-use paths using MUTCD guidelines should be implemented as funds become
.available. Auxiliary signs may be used with standard bicycle route signs to inform
cyclists of route continuity and major cycling attractions.

Revised research by MUTCD sub-committee work has recently been completed and the
MUTCD will be updated to include findings. Once the MUTCD is revised, the City will
consider the following for use in the installation of junction, cardinal direction and
alternative route auxiliary signs (in conjunction with appropriaté:Bicycle Route Guide
signs, Bicycle Route signs, or US Bicycle Route signs):

Example of Auxiliary Bike Signs

e Advance Turn Arrow (MS series) and Directional 4
Arrow (M6 series) auxiliary signs should bés%%’&

Figure 98-4. Guide Signs for Bicycle Facilities

mounted below the .appropriate Bicycle §§ CEE3 Ea%

Guide sigris, Bicyclé'Route signs, or US Bicyc ,f’w _ PG

Route signs. =
IR 1b(L) D43

e Route sign auxiliaries carrying word@‘lég
are used on bicycle routes should
minimum size of 12 x 6 inches.

e Route sign auxiliaries carryings

combination of;
supplement :

City Council Review 09-13-10 13
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CITY OF HAILEY COMPLETE STREETS PLAN
Enhancing Pedestrian and Bicycle Travel

Endnotes

i trafficcalming.org :

i Americans with Disabilities Act Accessibility Guidelines, u. S ‘Accéss Board, 2002.

i See FHW A Memorandum, July 30, 2004. “The US Access Board, the federal agency responsible for developing
accessibility guidelines under the Americans with Disabilities Act (ADA); published the ADA/ABA Accessibility
Guidelines (ADA/ABA-AG) on July 3, 2004. The Access Board is charged with developing minimum guidelines to
assist the Department of Transportation (DOT) and Department of Justice (DOJ).in establishing design standards.

Although the publication of these guidelines marks the completion of the Access Boardisifesponsibilities, these

guidelines will not become ADA standards until the Departments of Justice and T_ ‘sportation‘ go through standard

pedestrian facilities. Therefore, there have been no changes to the eﬁ“ﬁng requlrements (smce July 26, 2001) that
detectable wammgs must be apphed to curb ramps in new constgl \Elon and al‘ggratlons . v

ghts—of way.

_On June 17, 2002 the Board released a draft of these guldelmes for pt . @,;g e.?{f\xm advance of puﬁihmg a
.proposed rule. Included are prov1sions for sidewalks curb ramps, streef crossings and related pedestrian facilities that

current reqmreme_:nts in the 1991 (current) ADAAG. §S§
USDOT is an implementing agency for the title II of the; A

Transporta 1Q{1 ngineers Journal,
¥ Guide for thet{?[’ a nnir n

"Bicycle Facilities, American Association of State Highway and Transportation

¥l Guide for the Developmé
Officials, 1999. &
vl Manual of Uniform Traffic Control Devices, U.S. Department of Transportation, Federal Highway Administration,
2004. See also Washington State Modifications to the MUTCD, M 24-01. »
¥ Manual of Uniform Traffic Control Devices, U.S. Department of Transportation - Federal Highways Administration,
2004, "

* Shared-Lane Pavement Marking Study, City of San Francisco, February 2004.

City Council Review 09-13-10 . : 14
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APPENDIX A CITY OF HAILEY COMPLETE STREETS PLAN |

Summary of Hailey Comprehensive Plan Transportation Goals and Policies
(1998-2003) :

Create and maintain a pedestrian and bicycle friendly community with a convenient and
efficient multi modal system for all Hailey residents — “move people and not just cars.”

Provide adequate routes and accesses to accommodate different uses and
circulation.

Implementation: Minimize potential conflicts between uses by planning for and
designating separate areas, routes and accesses for pedestrians, bicycles, automobiles
and trucks. '

a. Designate truck routes

b. Designate bicycle and pedestrian routes that connect places

c. Ensure Main Street traffic flows smoothly and safely

d. Designate properly distributed pedestrian crossings on Main Street

e. Discourage future curb cuts on Main Street (Access policy)

Protect residential districts by building streets that encourage pedestrians and
bicycles, while allowing automobiles at slower, safe speeds.

Implementation 1: Consider city standards that allow traffic to flow smoothly and safely
while encouraging lower traffic speeds.

a. Consider standards for alternatives to stop signs and traffic lights, such as vertical
displacements, traffic circles or roundabouts, innovative intersection designs and
. other traffic calming devices (Traffic Calming & Management Plan)

b. Consider street standards for less pavement and narrow travel lanes to encourage
lower vehicle speeds (Functional Classification Policy & Street Design Standards)

c. Encourage limiting the length of streets; shorter blocks keep vehicles at a slower
speed. (Block Length) '
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APPENDIXA - - o - CITY OF HAILEY COMPLETE STREETS PLAN

Summary of Hailey 'Comprehenéive Plan Transportation Goals and Policies
(1998-2003) o

Implementation 2: Street standards should encourage pedesirian and bicche use,

a, Sldewalk or pathways should be prov1ded for pedestrians and bicycles along
designated routes and in business districts. Encourage sidewalks and pathways for
| pedestrians and blcycles in nelghborhoods and other districts.

b.. Encourage appropriate street trees in all ne1ghborhoods that create a canopy that does
not interfere with pedestrian us or create visual obstructions for vehicles. Require
street trees in all commercial districts.

c. Explore medians and tree planting strips that would create boulevards and parkWays |

d. Adopt street rights-of-way that are proportlonal to the he1ghts and setbacks of
adjacent structures. v

e. Adopt residential setbacks that place an emphasis on the entrance to the house and not
the garage.

| f. Adopt residential street standards that mclude pedestnan access and on~s1te ma11
" distribution. '

_ | Implementation 3: Esz‘ablzsh procedures determzmng the need for Waﬂ' ic conz‘rol and
traffic calming medsures. L

‘| a. Use information from a traffic counting program to determme areas of the 01ty that
require further study and possible installation of traffic control measures.

b. Establish a procedure to allow neighberhoods to petition the city for trafﬁc calmmg
measure to be. installed. Set guidelines to determine the appropriateness of the
requests and . to determme the correct measure to be 1nsta11ed (Traffic Calmmg &
Management Plan) e : : { : A

o A community-wide plan for stop signs should be implemented. Recognize that stop
signs de not work well to control vehicle speeds.
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APPENDIX A CITY OF HAILEY COMPLETE STREETS PLAN

Summary of Hailey Comprehensive Plan Transportation Goals and Policies
(1998-2003)

Ensure an interconnected community that provides multi-modal access to all
neighborhoods.

Implementation:

a. Provide safe corridors for pedestrians and bicycles throughout our community.

b. All new streets should connect, wherever possible, to exiting streets as well as future
potential developments.

c. Include transit shelters in neighborhoods and business developments along designated
routes. ' ’ ‘

Promote long-term planning and development of an interconnected and integrated
| multi-modal transportation system. Contain or reduce the number of single-
occupant cars.

| Implementation:

a. Create and implement a Transportation Master Plan

b. Participate in, and support, transportation planning for traffic and transportation
management.

c. Support efforts to create a public transportation system that includes a local circulator
shuttle within walking distance of most Hailey residents, as well as commuter service ‘
within the Wood River Valley corridor.

Promote land development that discourages urban sprawl, connects the community,
and encourages multi-modal use. '

Implementation

a. Create clear entrances at our north and south to define Main Street (where to slow
down).

b. Balance‘parking needs with multi-modal transportation needs. Minimize the effect of
large parking lots with landscape buffers and islands. (Parking Management Plan).

c. Encourage neighborhood service centers that serve adjacent neighborhoods.

d. Encourage or require transit shelters along designated routes.

e. Encourage multi-use development closer to or along transportation corridors.
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APPENDIXA . .. CITY OF HAILEY COMPLETE STREETS PLAN

Summary of Hailey Comprehensive Plan Transportation Goals and Pohc:es
(1998-2003)

‘Maximi.ze transportation opportunities and minimize tax dollars.

Implementation

a. Explore, create and foster cooperative opportunities with other county and regional
resources. :

b. Explore and support efforts for a pubhc transportatlon system that prov1des reg1onal
commuter servicé and connects to a local circulator shuttle. (Public Transportation
Plan). : »

C. Support and enable a cooperatrve relationship with: the Friedman Memorial A1rport
Authority. : o

Standards for development should encourage multi-modal transportation.

Implementation.

a. Residential development of 20 units or more, and commercial developments. of
20,000 square feet or more should provide a Transportation Management Study and
should construct the infrastructuré necessary to meet the transportation needs of; that
development, such as transn shelters, 31dewalks and pathways park and r1de parkrng
spaces, etc: L e At

b. Review the number and types of signs needed to drrect of inform trafﬁc

c.. Careﬁllly consider the 1ong-term consequences on ex1st1ng and future development of
a waiver of standards that address transportation issues (7). .

d. Consider prohibiting off-road vehicles.. .
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MEMORANDUM

TO: Mayor Rick Davis and Hailey City Council Members
FROM: NedC. Williamson
DATE: September 13,2010

RE: Rohe Decision

At the last Council meeting, Council Member Haemmerle asked the Mayor and Council to
discuss whether the City should intervene in the Rohe application. Following the presentation,
the matter was continued to September 13, so the Council could discuss the matter. In this
memo, I will outline the pertinent facts and some of my thoughts.

FACTS

In Rohe, the applicant filed a transfer application seeking to change the nature of use, point of
diversion and place of use of a relatively small water right with a priority date of March 23, 1883.
The application was conditionally approved by IDWR. The controversy in this approval centers
on Condition No. 3, which subordinated the 1883 water right to two minimum stream flows
which were created in the 1980’s.

© CONFLICT ISSUE

As a prefatory matter, I want to address the propriety of Council Member Haemmerle’s
involvement. Council Member Haemmerle was the attorney who represented Rohe in the
application. Before the last meeting, Council Member Haemmerle contacted me and asked my
opinion on whether he could make a presentation to the council about the Rohe case. He told me
that he only wanted an open discussion of the matter and that he would recuse himself from any
discussion and decision. Iadvised Council Member Haemmerle that he was legally able to make
such a presentation under the Ethics in Government Act. I have listened to the tape of the
presentation and found it to be entirely appropriate and consistent with my advice. Council
Member Haemmerle presented the facts of the Rohe application and the options in a neutral -
fashion. Council Member Haemmerle correctly identified three options: 1) do nothing, 2)

- support the Rohe decision and 3) oppose the Rohe decision. :

POLICY CONSIDERATIONS
From a policy viewpoint, I believe there are two opposing and valid considerations. On one

hand, the Rohe decision should promote a minimum stream flow which is arguably good from an
ecological, hydrological and economic viewpoint. Ihave been told that there is close relationship
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Mayor Rick Davis

Hailey City Council Members
September 13, 2010

Page 2

between our wells and the river level. Stated differently, if minimum stream flows keep water
levels in the river up, then our wells should be in better shape. On the other hand, the Rohe
decision will certainly hinder any effort by Hailey to acquire and transfer a water right. If there
was a call for curtailment of junior priority ground water rights, Hailey may have to curtail

- surface irrigation of lawns and parks. If Hailey wished to'supplement its rights to avoid
curtailment, then the Rohe decision will effectively prevent Hailey from acquiring water rights in
the future.

' LEGAL BASIS OF ROHE

I will now briefly address the legal bas1s of the Rohe decision. In reading the bnefing and
IDWR’s order in Rohe and researching the Minimum Stream Flow law, Idaho Code § § 42-1501
et seq., I note that there is no Idaho appellate décision addressing the impact of the minimum -
stream flow law on a transfer of a senior water right. IDWR’s decision specifically addresses
Rohe’s legal arguments but did not and could riot fully address the arguments because there is a
lack of legal guidance under the minimum stream flow law. Despit'e the fact that there have been
numerous transfers in past 28 years, IDWR has just applied the minimum stream flow law. The
Rohe decision has a significant impact on the ability to transfer water rights in this valley which -
in turn will have a significant impact on the value of water rights. For that reason, I believe the
issues raised in the Rohe case should be decided by the Idaho appellate courts.

RES JUDICATA AND COLLATERAL ESTOPPEL

Even though I feel the issues in Rohe should be resolved, I do not necessarily believe that Halley
should intervene iri the Rohe case for several reasons. First, Hailey may not need t6 acquire -
further irrigation rights through a transfer. It has been suggested by SPF that dedication of Indian
Creek water (2.62 cfs) and a water right in the Hiawatha canal (2.86 cfs) to summer time -
irrigation, along with aggresswe water conservation, may nearly meet the peak summer n‘ngatlon
demand. If true, then Halley may not need any supplemental water. 3

Second Idaho law should not bind Hailey to any decision in Rohe. Idaho recognizes the legal -
doctrines called res judicata and collateral estoppel which in certain instances would prevent a

party from relitigating a decision. Collateral estoppel and res judicata apply to-administrative
hearings. Sagewillow, Inc. v. Idaho Dept. of Water Resources, 138 Idaho 831, 844-45, 70 P.3d
669, 682-83 (2003). “‘Res judicata’ is comprised of claim preclusion (true res judicata) and
issue preclusion (collateral estoppel). Under the principles of claim preclusion, a valid final
judgment rendered on the merits by a court of competent jurisdiction is an absolute bar to a
subsequent action between the same parties upon the same claim.” Baird Oil Co., Inc.'v. Idaho '
State Tax Com’n, 144 Idaho 229, 231, 159 P.3d 866, 868 (2007).
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To prevail on a claim of collateral estoppel, a party must satisfy a five-factor test: (1) the party
against whom the earlier decision is asserted must have had a full and fair opportunity to litigate
the issue; (2) the issue decided in the prior litigation must be identical to the issue presented in
the subsequent action; (3) the issue sought to be precluded was actually decided by prior
litigation; (4) there was a final judgment on the merits in the prior litigation; and (5) the party
against whom the issue is asserted was the party or in privity with a party in the prior litigation.
State v. Reutzel, 130 Idaho 88, 936 P.2d 1330 (Ct App. 1997); Sz‘ate v. Gusman, 125 Idaho 803,
874 P.2d 1112 (1994).

In this case, there is an administrative decision and that decision may be subject to res judicata or
collateral estoppel. But, under either claim preclusion (res judicata) or issue preclusion
(collateral estoppel), I do not believe Hailey would be precluded from litigating the minimum
stream flow issue if Hailey wished to acquire and transfer a water right upstream. Since Hailey is
not a party and has not been joined in the Rohe case, Hailey should not be precluded from raising
the issues which were raised in Rohe. My opinion is bolstered by an Idaho Supreme Court
decision which held:

Except for that limited class of actions which are strictly in rem, a decree is not, and
cannot be made, conclusive, as to the parties who are strangers to it. The same
principle applies to decrees rendered in proceedings to adjudicate rights to the use of

- water, they not being strictly in rem. The contention that one's rights can be affected
by a decree to which he was a stranger is repugnant to a fundamental principle of our
jurisprudence that no one will be judged until he has had a hearing. The operation of
this principle cannot be defeated by the mere fact that it w111 put other parties to some
added trouble or expense.

S’tate v. Hagerman Water Right Ownérs, Inc., 130 Idaho 736, 741, 947 P.2d 409, 414 (1997).
~ Notwithstanding my opinion, I fully recognize that the Rohe decision will be used as precedence
in future transfer applications. Stated differently, if Hailey wanted to oppose the Rohe decision

and felt a future acquisition and transfer of down stream water to Hailey was likely, it may be
useful to attempt to intervene now.

Please contact me if you have any questions. Thank you.
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Heather Dawson

From: Heather Dawson
Sent:  Thursday, August 26, 2010 11:58 AM
To: ‘Jerry Kavka'

Ce: Mary Cone; Carol Brown (carol.brown@haileycityhall.org); 'Don Keimn'; Fritz Haemmerle; ‘Martha
Burke'; Rick Davis :

Subject: RE: City Support of Rohe Decision
Hello Mr. Kavka —

After Mr. Haemmerle's presentation to the City Council earlier this week, Mayor Davis scheduled this
matter as a council discussion item on September 13, 2010. We will include these comments as part of

the council packet/public record pricr to'that September 13 meeting.
Thank you for your interest and participation in these important issues.

Heather Dawson. .
Hailey City Administrator

From: Jerry Kavka [mailto:gérald_kavka@rhsn.com]

Sent: Wednesday, August 25, 2010 7:00 PM

To: 'Carol Brown' ) ‘ ‘ ‘

Cc: ‘gary.spackman@idwr.idaho.gov'; ‘robin.crotty@haileycityhall.org’; ‘governor@gov.idaho.gov'
Subject: City Support of Rohe Decision

Dear Carol,

http://www.mtexpress.com/index2. php?1D=2005132910
Being a fly fisherman who not only wants to see the Big-Wood River protected to preserve a valuable
resource but also for economic reasons, it distresses me that the City of Hailey would fight the Rohe
Decision as suggested by Mr. Haemmerie and reported in the above linked article. It seems to me that
this would be of far more benefit to the owners of large homes and expansive landscapes in places fike -
Gimiet and developers of recreational facilities than it would be to the City of Hailey. If City of Hailey
officials want to really protect the flows of the Big Wood River and to insure that there is enough water for
the City of Hailey and others, they should urge the IDWR and State of Idaho to do the following:

First- Place a moratorium on the construction of ponds for aesthetic beneficial use on recreational facilities and in
residential areas. )

“Second- Require after field review by the Idaho Department of Resources (IDWR) that all existing ponds.be méde
- fo comply with the pefmitted beneficial use. .

Third- Enforce the Rohe Decision protecting minimum stream fiows on the Big Wood River.

Fourth- Insure that aii water rights are accurately measured so that water managers will know that they distributed

only the permitted amount of water to holders. ’

Fifth- Strictly enforce the one-half acre/1 3006 gallon rule iaérta'ining to the use of groundwater for domestic.use.

Sixth- Place a moratorium on all upstream transfers of downstream water rights for the purpose of consumptive
uses such as aesthetics, recreation, and the irrigating of expansive landscapes. ‘

Seventh- Propose legislation that ‘requirés' e’xistihg large distribution canals to be modified by a date ceftain in the
future in ways that prevent seepage and transpiration losses.

Eighth- Make sure that water saved by the abovie measures goes in large part to protecting minimum stream flows
not to new or e_xpanded water rights except for municipal beneficial use. .

Ninth- Put some teeth into the laws that punish the violatars of state water statutes.
Maybe if the above were implemented we would not have to worry about minimum stream flows and there wouild
be plenty of water for both consumptive and non-consumptive uses of the precious resource. Also, it might be

helpful to use some of the resources like Indian Creek and the spill water that roufinely runs out of the Hiawatha
Canal in the southern Hailey subdivisions and across from Friedman Airport. : 2

Regards,

Gerald L kavka
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THE BOARD OF BLAINE COUNTY COMMISSIONERS

206 FIRST AVENUE SOUTH, SUITE 300
HAILEY, IDAHO 83333

PHONE: (208) 788-5500 FAX: (208) 788-5569
www.blainecounty.org bec@co.blaine.id.us

Lawrence S'choen, Chairman * Angenie McCleary, Vice-Chairman * Tom Bowman, Commissioner

Idaho Water Resource Board
M. Terry Uhling,- Chairman
322 East Front Street

Boise, Idaho 83720

August 2, 2010
Re: Minimum stream flow rights
Dear Mr. Uhling and Board,

The Board of Blaine County Commissioners wishes to acknowledge and to thank you for
your work defending the Big Wood River Minimum Stream Flow water rights, which you hold, ina
recent application for water rights transfer (#73969). As you know, it was this Board which, in the
1980, sought the establishment of these rights. '

Minimum stream flows manifest important principles in Blaine County, reflected both in our
county Comprehensive Plan and Local Public Interest Water Policy (adopted 1998). Minimum
stream flows provide and symbolize what Blaine County residents and visitors strongly value:
healthy fish and wildlife habitat in riparian corridors, high-quality recreation and aesthetics and good
water quality. As such, the Board of Blaine County Commissioners supports minimum stream flow
rights generally and Big Wood River MSFs 37-7919 8 37-8307 totalling 189cfs, in particular.

While the Board of Blaine County Commissioners did not comment to the Department on
that recent transfer, we know you did and in a manner which represented our interests.
Commissioner Schoen’s recent letter to Interim Director Spackman (May 19, 2010) noted the
potential relationship between minimum stream flows and the anticipated impacts of conjunctive
administration in our basin, We do not have a full understanding of the mamy aspects of this
relationship, however. As a Board representing the diverse interests of an entire COMIMUNIty, we
would welcome such opportunities as may atise to expand our understanding, inform the public and
actively and beneficially address these important issues. -

Respectfully, :
/ ' Lavér‘e}ce's/choen Angenie McCleary Tom Bowman
. a1 : Vice-Chairman Commissioner
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Wader pighds Wie

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION ) L
FOR TRANSFER NO. 73969 IN THE ) FINAL ORDER AND
NAME OF ROBERT ROHE ) ORDER DENYING

‘ ) EXCEPTIONS

This matter is before the Director of the Department of Water Resources (“Director”) on
exceptions to the order denying petition for reconsideration of the amended preliminary order of
the Department. The Petitioner, Robert Rohe, seeks removal of Condition of Approval 3 in
transfer no. 73969. The Director finds, concludes, and orders as follows: o

_ FINDINGS OF FACT
L Procedural Background
1. On Augqst 2, 2007, Robert Rohe (“Petitioxier”) filed transfer appliéat‘ion’y no.
73969 (“transfer”), seeking to change the nature of use, point of diversion and place of use for
~ water right no. 37-21956. ‘ e : : o

2, The Department of Water ReQdurceS (“Department”) approved the f;ans’.féf asa
- preliminary order on August 7, 2009, pursitarit to Idaho Code § 67-5243 and Rule 730 of the

Department’s Rules of Procedure (IDAPA 37.02.01.730).

3. On August21, 2009, the Department received a petition for reconsideration of the
preliminary order pursuant to Rule 730.02.a of the Department’s Rules of Procedure (IDAPA
37.01.01.730.02.a) from the Petitioner. ' = ‘

4. The Department granted’ the petition for reconsideration in pért and issued a
preliminary order amending the approval of the transfer on September 4, 2009.

5. The Department received a second petition for reconsideration of the preliminary
order amending the approval of the transfer on September 16, 2009.

6. The Department denied the second petition on September 18, 2009.

7. On October 9, 2009, the Petitioner filed a Brjéf in Support of Exceptions to Order
Denying Petition for Reconsideration (“exceptions™), seeking review by the Director.
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8. Petitioner challenges only the inclusion of Condition of Approval 3 (*Condition
No. 3”) in the transfer approval and does not challenge any other provision in the transfer
approval. Petitioner seeks removal of Condition No. 3.

9. Condition No. 3 provides:

To prevent injury to water rights 37-7919 and 37-8307 held by the Water
Resource Board for minimum stream flow on the Big Wood River the 0.02 cfs
allowed for irrigation use from ground water authorized by transfer 73969 shall be
subject to curtailment 3 days after flows at the Hailey gauge drop below 189 cfs
or curtailed by priority, whichever occurs first. The Director retains jurisdiction
to modify the condition of use authorized by transfer 73969 to prevent injury to
other users as may be required based on future studies or the addition of gauges
on the Big Wood River. '

10.  Petitioner claims the inclusion of Condition No. 3 is unlawful because it violates
the enabling legislation for minimum stream flows, is arbitrary and capricious, results in an equal
protection violation and gives rise to a takings claim.

II. - Director’s Findings

11.  The Idaho Water Resource Board (“Board”) holds two minirum stream flow
(“MSF”) water rights in the reach of the Bi g Wood River from Warm Springs Creek downstream
approximately 18 miles to the District 45 Canal diversion. These are water rights 37-7919 and
37-8307. ‘

12, Water right 37-21956 has historically been diverted iﬁto the Hiawatha Canal
within this MSF reach. The proposed new point of diversion is upstream from the historical
- point of diversion.

13.  The movement of the point of diversion for water right 37-21956 upstream on the
Big'Wood River will decrease the flow in the river between the site of the original diversion and
the site of the new diversion. The reduction of flow in this reach injures MSF rights if flows

drop below those protected by the MSF rights (189cfs). '

14. However, there are ways to mitigate the injury to the Board’s MSF water rights.
River gauges do not exist at every diversion up and down the river. Currently a gauge at Hailey
-allows monitoring of the river. River flows elsewhere up and down the river may be projected or
estimated using diversion records of the watermaster of flows diverted from the river and

' The application proposes to change the point of diversion from a surface water source to a

- ground water source, Generally, the Department does not approve changes in source from
surface water to ground water. However, where there is a direct and immediate hydrological
connection between the surface water source and the new ground water source, the Department
has approved a change from surface water to ground water. The change from surface water to
ground water is not an issue in this matter.
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- measurements or estimates of tributaries flowing into the river.” To positively determine the flow
* of the Big Wood River at the proposed site of the Rohe diversion, the applicant could be required
to install and maintain a river gauge at that site. This however is likely over burdensome.
Reasonably, a statistical analysis to predict the flow at the proposed Rohe site is best but if not
acceptable to the applicant then the transfer should be denied. =

.15 Existing gauge site récords suggest that a statistical analysis can be used to predict
the flow at the new point of diversion. The Hailey gauge is located near Hailey below the
Hiawatha Canal diversion and the Rohe site and currently is the only permanent gauge on the
Big Wood River within the MSF rights reach described above.

16.  The Department,has analyzed available data and 'ﬁndé, that on average at the site
. of the Rohe diversion the flow in the Big Wood River drops below 189 cfs three days after the
- gauge at Hailey drops below 189 cfs. ‘ AT T e

- 17, To allow for approval of the transfer, the Depaftment used the statistical analysis
as the basis for Condition No. 3. Condition No. 3 provides that the transfer may be approved,
but the right is subject to curtailment 3 days after flows at the Hailey gauge drop below 189 cfs
or is curtailed by priority, whichever occurs first, : L

CONCLUSIONS OF LAW

1. : Purs‘,uant to Idaho Code § 42-222, the Departmeht can approve a chahgé iri,ja point
of diversion of a water right only if “no other water rights are injured thereby, ... .” This code
section does not distingnish between minimum stream flow rights and other types of water
 rights. et el ) Lo

2. Junior water right holders have a vested right in the continuance of the conditions
that existed on the stream at the time they made their appropriation. Bennett v. Nourse, 22 Idaho
249, 253, 125 P. 1038, 1039 (1912); Crockett v. Jones, 42 Idaho 652, 659, 249 P. 483, 485
(1926). Changes by a senior water right holder cannot occur unless the changes can be made
without injury to the junior water right holders. Id. - - . .

3. The Director is statutorily required to examine all the evidence of whether a
proposed transfer will injure other water rights. Barron v. Idaho Dept. of Water Resources, 135
- Idaho 414, 418, 18 P.3d 219, 223 (2001). The applicant bears the burden of providing the

Department with sufficient information to show non-injury to other water rights. Id.

4, The éufhdrity to eStablish a minimum stream flow water right is found in Idaho
Code § 42-1501 et seq. Idaho Code § 42-1503 provides, in relevant part:

212—'1503.APPnL‘ICATION. FKTO‘ APPROPRIATE - PROCESS .- JUDICIAL
REVIEW. Whenever the board desires to appropriate a minimum stream flow of
the unappropriated waters of -any stream, it shall submit an applicationi to the
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director. Such application shall be made upon forms to be furnished by the
director ... .

Approval of any such application must be based upon a finding that such
appropriation of minimum stream flow:

(2) will not interfere with any vested water right, permit, or water right
application with priority of right date earlier than the date of receipt in the office
of the director of a complete application for appropriation of minimum stream
flow filed under the provisions of this act; ... . :

3. Petitioner suggests that when the legislature authorized the creation of minimum
stream flow water rights, the legislature also intended to restrict how the Department evaluates
the impact of a transfer on existing MSF water rights. Brief in Support of Exceptions to Order
Denying Petition for Reconsideration (“Brief”), at 4-5. Petitioner reads Idaho Code § 42-1503(a)
and the rest of Idaho Code § 42-1501 ef seq. as overriding the requirement that the Department
consider injury to all water rights pursuant to Idaho Code § 42-222. However, the Petitioner’s
interpretation of this section is not consistent with the plain reading of the statute. Idaho Code §
42-1501 et seq. provides for the establishment of minimum stream flow water rights. Idaho
Code § 42-1503 makes it clear that the Department cannot approve an application to establish a
MSF water right if it will “interfere with any vested water right, permit or application... .” .
However, this is not the question before the Department in this proceeding. The issue in this
proceeding is whether the Department must assess and address the injury that a change in a point
of diversion by an existing water right would cause to an existing MSF water right. Nothing in
Idaho Code § 42-1501 et seq. provides an alternative injury standard for considering the impact a
transfer would have on a MSF water right. It simply does not address whether the Department -

- should consider injury to a MSF water right caused by a transfer after the MSF water right is

established. '

6. Petitioner is essentially arguing that in passing Idaho Code § 42-1501 et seq., the
legislature impliedly repealed Idaho Code § 42-222 as it applies to MSF rights. The ability to
transfer a water right has significant implications for other water rights. If the legislature had
- intended to change the traditional transfer standard, it would have expressed a clear intent in the
act to not have Idaho Code § 42-222 apply to transfers of MSF water rights. The type of repeal
by implication suggested by the Petitioner in this case is disfavored. Tetzlaff v. Brooks, 130
Idaho 903, 904, 950 P.2d 1242, 1243 (1997). Courts will not declare a statute repealed by ‘
implication if there is any other reasonable construction of the statutes. 7d. “Only when new
legislation is irreconcilable with and repugnant to a pre-existing statute may we find an implied
repeal.” Id. quoting Doe v. Durtschi, 110 Idaho 466, 478, 716 P.2d 1238, 1250 (1986). Idaho
Code § 42-1501 et seq. is not irreconcilable with or repugnant to Idaho Code § 42-222. They do
two different things. The first authorizes the Department to license minimum stream flow water

rights. The second governs the injury analysis when a transfer of an existing water rightis -
proposed.

7. While Petitioner is correct that the result of Idaho Code § 42-1501 et seq. might
be to preclude subsequerit (i.e. future) diversionary appropriations, it requires a significant leap
in logic to say that by intending to preclude future appropriations, the legislature also intended
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for the Department to disregard the impact a transfer would have on an MSF water right that was
validly created under Idaho Code § 42-1501 et seq. Moreover, Petitioner attempts to draw
support for his position from the distinctions between Idaho Code § 42-203A and Idaho Code §
42-1503. Brief, at 6. Petitioner suggests it is significant that the standard for establishing a
water right set forth in Idaho Code § 42-203A is different from establishing a water right under
Idaho Code § 42-1503. However, this argument further underscores the shortcomings in the
Petitioner’s position. Both Idaho Code § 42-203A and Idaho Code § 42-1503 address how to
establish a water right. The issue in this proceeding is whether the Department should assess and
evaluate injury to a vested MSF water right in a transfer proceeding.

; 8. Absent express language to the contrary, the Department must ook to the injury
standards in Idaho Code § 42-222. This code section requires the Department to consider injury
to other water rights when evaluating a transfer and does not distinguish between MSF water
rights and other water rights. As such, the Department must evaluate injury that a transfer would

cause to the MSF water rights the same way the Department would evaluate injury to any other
water right, o o :

_ 9. . Petitioner also points to conditions in ttie Board’s MSF water rights that state the
 rights are “subject to all prior water rights” and “shall recognize and allow the continued

- beneficial diversion of water under any prior existing water right established by diversion and

application to beneficial use... .” Brief, at 8. The petitioner argues that these conditions show

that the Department intended for the Board’s MSF water rights to not be considered in transfer

proceeding for senior water rights. N S o S

, 10.  The records from the Board’s MSF water rights show the language quoted by the
petitioner was intended to address a different concern. As outlined in the Meémorandum
Decision and Order on 37-7919, issued by A. Kenneth Dunn on October 17, 1986, when the
approval for 37-7919 first issued, there was a concern that the Board’s MSF water rights would
be able to make a call against senior unrecorded water rights, Memorandum Decision and Order,
at 3-4, a copy of which is attached to the Affidavit of Fritz X. Haemmerle. The Department of
- Fish and Game argued that the MSF rights should take precedent over the undecreed rights until
. they are fully adjudicated. Id. The Department disagreed and included the conditions cited by
petitioner to make clear that MSF rights did not get delivered before the senior undecreed water
rights. Id. In fact, additional language in the order supports the contention the Department was
evaluating these water rights with respect to their existing diversion methods and that the
conditions were not intended to prevent an inquiry into injury to MSF water rights when senior
water rights want to change their historic diversion methods. In the Memorandum Decision and
Order approving water right no. 37-7919, the Department included a conclusion of law that
states, “The proposed minimum stream flow should not be allowed to alter historic delivery
practices to valid beneficial use rights in Water District No. 37, Big Wood River.”
Memorandum Decision and Order on 37-7919, at § (emphasis added). Thus, if anything, the
. Department’s orders in 37-7919 undermine Petitioner’s argument and support the position that
the language cited by Petitioner was to protect the historic delivery practice of the water right
. users but was not intended to prevent the Department from considering injury when a senior
water right user proposes to alter their historic delivery practice. .o
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1. Petitioner also implies the Department is changing its policy with regards to
evaluating injury to MSF water rights. Brief, at 8. Petitioner attaches a number of orders
Petitioner claims support his position. A reading of the orders shows the issue present in this
proceeding was never raised in the orders cited by Petitioner. They are orders creating the
Board’s MSF water rights. They do not address whether the Department should assess and
evaluate injury to a vested MSF water right in a transfer proceeding.

12. Petitioner also argues that even if the Department has authority to consider injury
to the Board’s MSF water rights, the inclusion of Condition No. 3 is arbitrary and capricious.
Brief, at 10. In support of this argument, the Petitioner provides an affidavit from Charles E.
Brockway, Ph.D., P.E. Dr. Brockway argues there is no scientific way to calculate injury to the
Board’s MSF water rights and because of gauging error, “there is no way to measure the
diminishment or actual injury, if any, of a transfer of 0.03 cfs of water, using the Hailey Gauge
as a surrogate.” Affidavit of Charles E. Brockway, Ph.D., P.E., 6.

[3.  Ttis significant that Dr. Brockway does not suggest that there is no injury to the
Board’s MSF water rights. Dr. Brockway states the Hailey Gauge cannot be used to measure
injury to the Board’s MSF water right. This is different from saying that the transfer would not .
injure the Board’s water right. Dr. Brockway acknowledges that the consumptive diversion rate
of the right being transferred is up to 0.03 cfs. Aff. Brockway §f 4,6. 1t is logical and reasonable
to assume that if 0.03 cfs is consumed from the MSF reach, in a location where previously no
such consumption existed, then the stream is depleted by that same amount. If the proposed

_depletions are allowed to occur at a time when flows in the river are insufficient to meet the ,
established MSF, then the MSF water rights are injured and all water rights junior to the MSF
water rights will bear the burden of a potentially earlier curtailment date to make the MSF water
rights whole. While the depletion in flow is small, it is still real and determinable.> Moreover,
simply because the injury to a water source is small, doesn’t mean the injury should not be
mitigated for. The significance of this is much greater when one considers that the Department
has pending transfers proposing similar transfers along the Big Wood River. The collective
impact of many small transfers will have a negative impact on the Board’s MSF water rights.

14.  Moreover, the Department does not propose using the Hailey Gau geasa
“surrogate” for the measurement of depletions to the Big Wood River. Measurement of the
depletion will occur at the point of diversion where the transfer approval requires a measuring
device be installed. Instead, the Hailey Gauge is being used as a means of determining the
timing of injury to the MSF water rights and as part of a strategy to mitigate the injury Rohe’s
depletions will cause. '

15.  Even for the purposes of determining timing of injury, the Department recognizes
that uncertainty exists in the recorded measurements of the Hailey Gauge. However, in the

* This is consistent with the Department’s previous statements on this issue. See Final Order, In
the Matter of Application for Transfer No. 5174 in the name of Dennis M. Baker and No. 5175
in the name of Huf-N-Puf Trust, at 1 (“Even if the maximum instantaneous depletion would not
exceed 0.02 cfs and could not be measured using conventional methods, the hearing officer
correctly concluded that such depletion would be ‘real’”)

.
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absence of systematic error, the uncertainty associated with the gauge is evenly distributed about
the recorded measurement, with an equal amount of actual stream flow rates greater than ‘and less
~ than the recorded measurement value. As such, the mean of the error will approach zero.

Gauging error is not a reason for not using the Hailey Gauge to determine the timing of injury

and as part of a strategy to mitigate the injury that Rohe’s depletions will cauSe,’ Vo

16.  More sophisticated means of determining when flows in the Big Wood River near
the Rohe point.of diversion fall below 189 cfs may exist. For example, as pointed out in the
preliminary order, the applicant could be required to install and maintain a river gauge near the
- point of diversion to determine when the flows in the Big Wood River at the Rohe point of
diversion fall below 189 cfs. However, this is likely overly burdensome. The methodology
proposed by the Department to mitigate injury is a reasonable alternative that relies on existing

- data and information readily at hand. If the applicant believes the proposed mitigation is not

appropriate, then the applicant must come forward with an acceptable alternative or the '
application must be denjed. ©~ = =~ | '
17.  Petitioner cites Anderson v. Spalding, 137 Idaho 509, 50 P.3d 1004 (2002); in
support of his claim that inclusion of Condition No. 3 in the approved transfer results in an equal -
- protection violation, Anderson holds that selective or discriminatory enforcement of a.statute
" may amount to an equal protection violation under either the Idaho or United States ’
Constitutions, if the challenger shows a deliberate plan of discrimination based upon some
improper motive like race, sex, religion, or some other arbitrary classification. Anderson, 137
Idaho at 514, 50 P.3d at 1009. To establish an arbitrary classification for one individual, the
challenger must show that there is a deliberate and intentional plan to discriminate against the
challenger and that there is no rational basis for the different treatment, Id; see also Terrdzas v.
Blaine County ex rel. Bd, of Com'rs, 147 Idaho 193, 205, 207 P.3d 169, 181 (2009). .,

18."  Petitioner complains that the Department has not previously considered the -
impact transfers along the Big Wood River would have on the Board’s water rights in other’
similar transfer proceedings. Petitioner suggests that the Department lacks a rational basis for

~ considering the impact this transfer would have on the Board’s MSE water right now. Brief, at
13. Contrary to the Petitioner’s suggestion, the Department has a rational basis for its actions.
Quite simply, the issue was not raised in the other transfer proceedings. The issue is now being
raised in transfers in the Big Wood River Basin. _, -

19.  Water administration in the state of Idaho is becoming more sophisticated and
water right transfers are coming under greater scrutiny, including those in the Big Wood River
Basin. There is a Ground Water Management Area and a moratorium prohibiting new
consumptive water rights in the Big Wood River Basin, so new water users are forced to look to
transfers of existing water rights to meet new water uses. This has led to an increase in the
number of transfer applications in the Big Wood River Basin. The increased competition for
resources has apparently led the Board to become more active in protection of its MSF water
rights, Recently, the Board protested a number of other similar transfers because of the irripacts
* the transfers would have on the Board’s MSF water rights. The protests in the other traﬁsfe;s
brought this issue to the Department’s attention. Even though the Board did not file a protest in
~ this matter, once the issue of the potential of injury to the Board’s MSF water rights was brought
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to the Department’s attention, the Department was compelled to consider the potential injury
pursuant to Idaho Code § 42-222. The Department’s actions in this case were in response to the

- 1ssue coming to the Department’s attention. As such the Department has a rational basis for its
actions. Its actions are not based upon a deliberate or intentional plan to discriminate against the
Petitioner.

20.  Finally, Petitioner claims that requiring mitigation of the injury would result in a
shifting of the priority date of the water right. Petitioner alleges that this would result ina
diminution in value of the water right and would constitute a taking without just compensation.
Brief, at 13.

21.  No water user has a vested right to move their water right if doing so would injure
other water rights. Bennett v. Nourse, 22 Idaho 249, 253, 125 P. 1038, 1039 (1912); Crockett v.
Jones, 42 Idaho 652, 659, 249 P. 483, 485 (1926). If Idaho Code § 42-222 provides the same
protections against injury to the Board’s MSF water right as it provides to other water rights,
then mitigation that redresses the injury is not a taking of private property. It is the cost of
changing a water right when that change injures other preexisting water rights. Of course, if the
Petitioner decides the mitigation would make the transfer unacceptable, Petitioner can withdraw
the transfer application and the water right can continue to be exercised at its historic point of
diversion without change. ‘ ' '

22.  The Director concludes that the inclusion of Condition No. 3 is necessary in order
to approve the transfer. Condition No. 3 mitigates the injury to the Board’s MSF water rights
37-7919 and 37-8307. Approving the transfer without Condition No. 3 will result in injury to the
Board’s MSF water rights in violation of Idaho Code § 42-222. : '

ORDER
Based on the foregoing, IT IS HEREBY ORDERD as follows:
1 That Petitioner’s exceptions are DENIED.

2, That transfer no. 73969 is APPROVED with the inclusion of the previous
Condition No. 3, which reads verbatim as follows: :

To prevent injury to water rights 37-7919 and 37-8307 held by the Water
Resource Board for minimum stream flow on the Big Wood River the
0.02 cfs allowed for irrigation use from ground water authorized by
transfer 73969 shall be subject to curtailment 3 days after flows at the
‘Hailey gauge drop below 189 cfs or curtailed by priority, whichever
occurs first. The Director retains jurisdiction to modify the condition of
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use authorized by transfer 73969 to prevent injury to other users as may be
required based on future studies or the addition of gauges on the Big
Wood River.,

" DATED this {2~ day of May 2010. -

Gary Spaéllmaﬁ
Interim Director
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this /oz"LA4 day of May, 2010, a true and correct copy of
the document(s) described below were served by placing a copy of the same in the United States
mail, postage prepaid, and properly addressed to the following:

Document(s) Served: Final Order and Explanatory Information to Accompany a Final Order.

Fritz X. Haemmerle
Haemmerle & Haemmerle
P.O. Box 1800

Hailey, ID 83333

Shasta Kilminster-Hadley

OFFICE OF ATTORNEY GENERAL
NATURAL Resources Division

P.O. Box 83720

Boise, ID 83720-0010

Idaho Water Resource Board
322 East Front St,
Boise, ID 83720-0098

Deborah J. Gibson ' ‘
Administrative Assistant

Water Allocation Bureau
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