STAFF REPORT

TO: Hailey City Council
FROM: Mariel Platt, Planner 7 L‘ i
RE: Final Plat — Barker

HEARING: October 12,20009

Applicant:  Richard Barker

Location: Lots 9-12 and south % of Lot 8, Block 61, Hailey Townsite (317 Spruce

Street East)
Zoning: Limited Residential-1 (LR-1) within the Townsite Overlay

Note: Staff analysis is in lighter type.

Notice o
Notice for the public hearing was published in the Idaho Mountain Express and mailed to
property owners within 300 feet on September 23, 2009. ‘

Application

Richard Barker, represented by Gordon Williams, has submitted an application for Final
Plat approval for the subdivision of Lots 9-12 and the south 2 of Lot 8, Block 61, Hailey
Townsite into 2 lots, 6,482 and 7,000 square feet respectively. '

Section 3.4.1 of the Subdivision Ordinance allows for applications platting four or fewer
residential building parcels to be reviewed through the short plat procedure. In this
procedure, the Hearing Examiner or Commission reviews the preliminary plat only.
Upon preliminary plan approval, the applicant may submit a final plat application within
one year for a public hearing before the Council .

Procedural History : .
The application was heard by the Hailey Hearing Examiner on August 24,2009 and
approved with conditions. : :

SECTION 2 - PERMITS. ‘

2.9 No permit for the construction of any building shall be issued upon any
land for which all improvements required for the protection of health and
the provision of safety, (including but not necessarily limited to an
approved potable water system, an approved wastewater system to accept
sewage, and asphalt paving of the streets) have not been instalied,
inspected, and accepted by the City of Hailey, with the following
exception: Building permits may be issued for amy building in a
development for which plats have been recorded and security provided,
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but the streets have not yet been completed with asphalt due to winter
conditions. In such instances, the street shall be constructed as an all-
weather surface to City Standards to the satisfaction of the City Engineer,
and shall be kept clear to the satisfaction of the Fire Chief. No Final
Inspection approval or Certificate of Occupancy shall be granted until all
improvements, including asphalt, have been installed, inspected and
accepted.

Notice of this requirement is hereby given to the applicant; and included as. a

recommended condition of approval.

SECTION 3 - PROCEDURE

3.3 Final Plat Approval ‘
The final plat, prepared by a Professional Land Surveyor, must be
submitted within one (1) calendar year from the date of approval of the
preliminary plat, unless otherwise allowed for within a phasing ‘
agreement or as otherwise provided herein. Plats not submitted for final
approval within one (1) year or according to the phasing agreement; shall
be considered expired and preliminary plat approval shall become null
and void. The Council may extend the deadline for submitting the’ f‘mal

" plat upon holding a public hearing.

The preliminary plat application was heard by the Hailey Hearing Exammer on August

24, 2009. This is a short plat procedure; the final plat is permitted to go dlrectly to the

Council. EE

3.3.2 The administrator shall review the final plat application to ensure-that
' the application submitted is consistent with the approved preliminary
plat. The conditions imposed on the preliminary plat approval must be
either completed or shown on plans or the plat prior to any public notice
for final plat approval.
The final plat is consistent with the preliminary plat approved by the Hearing Examiner.
‘Conditions of preliminary plat approval have been met or are carried over. :

Hailey Hearing Examiner Conditions of Preliminary Plat Approval
a) All Fire Department and Building Department requirements shall be met.
This condition has been carried over.

b) All City infrastructure requirements shall be met as outlined in Section 5 of
‘ the Hailey Subdivision Ordinance. Detailed plans for all infrastructure to be
installed or improved at or adjacent to the site shall be submitted for
Department Head approval and shall meet City Standards where required.
~ Infrastructure to be completed at the applicant’s sole expense include, but

- will not be limited to, the following requirements and improvements:
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1. In lieu fees or sidewalks are required. If sidewalk improvements are
made, it shall be installed along both Spruce Street and 4™ Avenue,
adjacent to the subject properties and shall be installed in accordance
with the City Standards.

The applicant has submitted an approved estimate for in-lieu sidewalks and requests that
the Council consider this option. ’

2. Water and sewer service to Lot 9A shall be installed to City Standards
and shall include a sewer service tap inspection by the Wastewater
Department.
This condition has been met.

3. If deemed necessary by the Water Department, insulation of the water
line may be required
This condition was not deemed necessary by the Water Department.

c)  Issuance of permits for the construction of buildings within the proposed
subdivision shall be subject to Section 2.9 of the Subdivision Ordinance.
This condition has been carried over. “

d) All improvements and other requirements shall be completed and accepted,
or surety provided pursuant to Sections 3.3.7 and 5.9.1 of the Subdivision

. Ordinance, prior to recordation of the final plat. ‘

This condition has been carried over.

-e) The final plat must be submitted within one (1) calendar year from the date
of approval of the preliminary plat, unless otherwise allowed for within a
phasing agreement. '

This condition has been carried over.

D Any subdivision inspection fees due shall be paid prior to recording the final
plat. -

The amount owed is $1,000. This condition should be carried over.

2) Any application development impact fees shall be paid prior to recording the
final plat.

This condition should be carried over.

Depaftment Comments

Life/safety: No comment was received.
Water and Sewer: No issues.
Engineering: No issues.
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Standards of Evaluation

“SECTION 4 — DEVELOPMENT STANDARDS '
Development standards were reviewed in detail during the prehmmary plat approval
process. Please refer to the preliminary plat Findings of Fact and Decision. No changes
have been made to the plat since preliminary plat approval.

SECTION 5 - IMPROVEMENTS REQUIRED.

5.1

5.1.1

512

5.1.3

5.2

5.2.1

It shall be a requirement of the Developer to construct the minimum
improvements set forth herein and any required 1mpr0vements for the
subdivision, all to City Standards.

Six (6) copies of all improvement plans shall be filed with the City
Engineer and made available to each department head. Upon final
approval two (2) sets of revised plans shall be returned to the Developer
at the pre-construction conference with the City Engineer’s written
approval thereon. One set of final plans shall be on-site at all times for
inspection purposes and to note all field changes upon. .. .... . ..

Prior to the start of any construction, it shall be required that a pre-
constriction meeting be conducted with the Developer or his authorized
representative/engineer,  the contractor, the City Engineer and
appropriate City departments. An approved set of plans shall be
provided to the Developer and contractor at or shortly after this meeting.

The Devéloper shall guarantee all improvements pursuant-to this Section
for no less than one year from the date of final acceptance by the City,
except that parks shall be guaranteed and mamtamed by the Developer
for a period of two years. :

The Developer shall constructall stréets; alleys, curb and gutter, lighting,
sidewalks, street trees and landscaping, and irrigation systems to meet
City Standards, the requirements of this ordinance, the approval of the
Council, and to the finished grades which have been officially approved
by the City Engineer as shown upon approved plans and profiles. The
Developer shall pave all streets and alleys with an asphalt plant-mix, and
shall chip-seal streets and alleys within one year of construction.

Street cuts made for the installation of services under any existing
improved public street shall be repaired in a manner which shall satisfy
the Street Superintendent, shall have been approved by the Hailey City
Engineer or his authorized representative, and shall meet City Standards.
Repair may include patching, skim coats of asphalt or, if the total area of
asphalt removed exceeds 25% of the street area, the complete removal
and replacement of all paving adjacent to the development. Street cut
repairs shall also be guaranteed for no less than one year.
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5.2.2

Not applicable

52.3
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Street name signs and traffic comntrol signs shall be erected by the
Developer in accordance with City Standards, and the street name signs
and traffic control signs shall thereafter be mamtamed by the Clty

Street lights in the Recreational Green Belt, Limited Residential, General
Residential, and Transitional zoning districts are not required
improvements. Where proposed, street lighting in all zoning districts
shall meet all requirements of Chapter VIIIB of the Hailey Zoning
Ordinance.

Not applicable.

5.3

5.4

The Developer shall construct a municipal sanitary sewer connection for
each and every developable lot within the development. The Developer
shall provide sewer mains of adequate size and configuration in
accordance with City Standards, and all federal, state, and local
regulations. Such mains shall provide wastewater flow throughout the
development. All sewer plans shall be submitted to the City Engineer for
review and approval. At the City Engineer’s discretion, plans may be
required to be submitted to the Idaho Department of Environmental
Quahty (DEQ) for review and comments. .

The developer shall construct a municipal potable water connection,
water meter and water meter vault in accordance with City Standards, or
other equipment as may be approved by the City Engineer, for each and

‘every developable lot within the development. The Developer shall

provide water mains and services of adequate size and configuration in
accordance with City Standards, and all federal, state, and local
regulations.  Such water connection shall provide all necessary
appurtenances for fire protection, including fire hydrants, which shall be
Jocated in accordance with the IFC and under the approval of the Hailey

" Fire Chief. All water plans shall be submitted to the City Engineer for

review and approval. At the City Engineer’s discretion, plans may be
required to be submitted to the Idaho Department of Environmental
Quality (DEQ) for review and comments.

This condition has been met.

5.4.1

Within the Townsite Overlay District, where water main lines within the
alley are less than six (6) feet deep, the developer shall install insulating
material (blue board insulation or similar material) for each and every
individual water service line and main line between and including the
subject property and the nearest public street, as recommended by the
City Engineer.

The City Engineer has deemed this standard not applicable.

-135-



5.5

5.6

5.7

" The Developer shall improV‘e all ‘parks and Green Space areas as
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The Developer shall provide drainage areas of adequate size and number
to meet the approval of the Street Supermtendent and the City Engineer
or his authorized representative. :

The Developer shall construct each and every individual service
connection and all necessary trunk lines, and/or conduits for those
improvements, for natural gas, electricity, telephone, and cable television
to the property line before placing base gravel for the street or alley.

-

presented to and approved by the Commission and Council.

Not applicable:

5.8

5.9

5.9.1

5.10

Al 1mpr0vements are to be installed under the specifications and
inspection of the City Engineer or his authorized representative. The
minimum construction requirements shall meet City Standards or the

Department of Environmental Quality (DEQ) standards, whlchever is the
\ more strmoent

Installation of all infrastructure improvements must be completed by the
Developer; and inspected and accepted by the City prior to signature of
the plat by City representatives, or according to a phasing agreement. A
post-construction conference shall be requested by the Developer and/or

~ contractor and conductéd with the developer and/or contractor, the City

Engineer, and appropriate City departiments to determme a punch list of
items for final acceptance. :

The Developer may, in lieu of actual construction, provide to the City
security pursuant to Section 3.3.7, for all infrastructure improvements to
be completed by Developer after the final plat has been swned by City
representatlves '

Prior to the aCceptance by the City of any improvements installed by the
Developer, three (3) sets of “as-built plans and specifications” certified by
the Developer’s engineer shall be filed with the City Engin_e“erf.

Summary and Sugoested Conditions

The City Council shall hold a public hearing and approve, condltlonally approve, or deny
the final plat application. The following conditions are suggested to .be placed on any
approval of thls apphcat1on

a) All City 1nfrastructure requlrements shall be met as outlined in Section 5 of the
Hailey Subdivision Ordinance. Detailed plans for all infrastructure to be installed or
improved at or adjacent to the site shall be submitted for Department Head approval-
and shall meet City Standards where required. Infrastructure to be completed-at the
applicant’s sole expense include, but will not be limited to, the following
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requirements and improvements:

1. In lieu fees or sidewalks are required. If sidewalk improvements are made,
improvements shall be installed along both Spruce Street and 4™ Avenue,
adjacent to the subject properties and shall be installed in accordance with the
City Standards. If in lieu fees are accepted by the Council, the amount due is
$4,083.20 (110% of the estimate approved by the City Engineer).

b) Issuance of permits for the construction of buildings within the proposed subdivision
shall be subject to Section 2.9 of the Subdivision Ordinance.

¢) All improvements and other requirements shall be completed and accepted, or surety
provided pursuant to Sections 3.3.7 and 5.9.1 of the Subdivision Ordinance, prior to
recordation of the final plat.

d) The final plat shall be recorded within one year of the date of final plat approval. The
final plat submitted for signature shall conform to the requirements found in Article
50-1301 (et. seq.) of the Idaho Code (as amended) and to the requirements set forth
by Blaine County for digital plat submittals. The applicant shall provide the City
with a letter-size or ledger-size photocopy of the recorded plat showing the
instrument number and date of recordation.

e) A subdivision inspection fee in the amount of $1,000 is due and shall be paid prior to
recording the final plat.

f) Any applicable development impact fees shall be paid prior to recording the final plat.

Motion Language

- Approval: ‘

Motion to approve Richard Barker’s subdivision application for Final Plat approval of
Lots 9-12 and the south % of Lot 8, Block 61, Hailey Townsite into 2 lots, 6,482 and
7,000 square feet respectively, finding that the project is in conformance with the Hailey
Subdivision Ordinance No. 821, and all applicable requirements of the Hailey Zoning
Ordinance No. 532, Halley Comprehensive Plan and City Standards w1th conditions ()

through ().

Denial:

Motion to deny Richard Barker’s subdivision application for Final Plat approval of Lots
9-12 and the south % of Lot 8, Block 61, Hailey Townsite into 2 lots, 6,482 and 7,000
square feet respectively [the Council should cite which standards are not met and
provided the reason why each identified standard is not met].

Continuation:

Motion to continue the public hearing upon Richard Barker’s subdivision application for
Final Plat approval of Lots 9-12 and the south % of Lot 8, Block 61, Hailey Townsite into
2 lots, 6,482 and 7,000 square feet respectively to [the Council
should specify a date].
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AGENDA ITEM SUMMARY

DATE: 10/12/2009 DEPARTMENT: Legal DEPT. HEAD SIGNATURE: @

SUBJECT:

Rezone of Lots 4-10, Block 126

- AUTHORITY: O ID Code O IAR O City Ordinance/Code
(IFAPPLICABLE)

BACKGROUND/SUMMARY OF ALTERNATIVES CONSIDERED:

At our last meeting, | requested more time to prepare the development agreement(s) for the rezones of
Lots 1 through 10, Block 126. Lots 1 through 3, Block 126, are owned by the City of Hailey (Wood River
Rural Fire Station) and Lots 4 through 10, Block 1286, are owned by the school district (former Silver Creek
Alternative School site). | have drafted a development agreement for the school district property. | do not
believe it is appropriate to require a development agreement for the Hailey property. | have also enclosed
a proposed ordinance for a rezone of the school property. '

Ned

FISCAL IMPACT / PROJECT FINANCIAL ANALYSIS: Casele #

Budget Line ltem # YTD Line ltem Balance $
Estimated Hours Spent to Date: Estimated Completion Date:
Staff Contact: Phone #

‘Comments:

@‘JOWLEDGEMENT BY OTHER AFFECTED CITY DEPARTMENTS: (IFAPPLICABLE)

City Attorney ___Clerk/Finance Director ~ ____ Engineer . ____ Building
Library ____Planning ____Fire Dept. o
Safety Committee _ P & Z Commission ___ Police -
Streets ____Public Works, Parks ____Mayor o

RECOMMENDATION FROM APPLICABLE DEPARTMENT HEAD:

Make a motion to approve the Development Agreement and authorize the mayor to sign.
‘Make a motion to approve the rezone ordinance and conduct the first reading of the ordinance.

FOLLOW-UP REMARKS:
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DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT (“Agreement”) is dated this ___ day of
October, 2009, by and between the CITY OF HAILEY, IDAHO, a municipal corpotation -
(“City”) and the BLAINE COUNTY SCHOOL DISTRICT No. 61 (“Owner”)
(collectively the City and Owner are referred to as the “Parties”). '

RECITALS

A The City is a municipal corporation possessing all powers granted to
municipalities under the applicable provisions of the Idaho Code, including the power to-
zone and enforce zoning within the boundaries of the property, and the power to contract. -

B.  The Blaine County School District No. 61 is the owner in fee simple of a
parcel of property located in the City of Hailey, Idaho, more particularly described as -
Lots 4 through 10, inclusive, Block 126 Original Hailey Townsite, as shown on the official Plat .
of the City of Hailey on file in the office of the Blaine County Recorder (the “Property™).

C. The Owner has filed an application to rezone the Property from General -
Residential (GR) to Limited Business (LB), all in accordance with and pursuant to the, .
provisions of the City’s Zoning Ordinance. The Propetty is also subject to the Townsite )
Overlay (TO) zoning district and will remain subject to Townsite Overlay (TO) zoning
district upon the rezone to Limited Business (LB).

D. The Owner intends to operate a Technology Department. The use of the
building would be divided into the following four components: 1) receiving and
distribution of new computer equipment as well as service of existing computer
equipment for the entire school district, 2) software and test score managing for the
district, 3) teacher training on the use of software and computers, and 4) housing and
maintenance of the main computer server facilities for the district. Schools are a
permitted use in GR, but the definition of School, listed in the Hailey Zoning Ordinance,
is not appropriate for the proposed use; therefore, a rezone to LB would allow the use to
be considered under the permitted use of “other education services.”

E. The City upon acceptance and execution of this Agreement has duly
noticed, and shall pass an ordinance, and in conformity with the laws of the City of
Hailey, and the State of Idaho, thereby zoning the Property as Limited Business (LB).

F. The Parties agree the Property shall be developed in accordance with the

terms and conditions of this Agreement and any additional conditions and requirements
imposed by the City during the approval of the rezone application.

AGREEMENT
NOW, THEREFORE, in consideration of the mutual covenants, promises,

agreements, terms and conditions set forth herein, the Parties covenant and agree as
follows:
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1) Incorporation of Recitals. The Recitals set forth above are an integral part
of this Agreement and are fully incorporated herein by this reference.

2) Zoning Designation. Upon approval of this Agreement the Property shall
be classified and zoned Limited Business (LB). The Parties acknowledge that rezoning
of the Property cannot exist solely by virtue of this Agreement.

3) Restricted Use. In further consideration of the terms and conditions
herein, the Owner agrees that the Property will be restricted in use to the LB district’s
permitted and accessory uses, and the public use and public service facility conditional
uses.

4) Reversion. In further consideration of the terms and conditions herein, the
Owner agrees that the Property will automatically revert back to a General Residential
(GR) zoning district with the overlay zoning district of the Townsite Overlay (TO) if the
Property is not used as a public use or public service facility.

5) Parking Improvements. The Owner shall improve the on-site parking area
at the rear of the Property with six (6) parallel parking spaces, install a sidewalk in front
of the Property, and improve the parking area of the Third Avenue right-of-way with 13
regular parking spaces plus one (1) ADA parking space in front of the Property. On-site -
parking shall be developed in accordance with the Findings of Fact, and Conclusions of
Law, adopted by the City on the 28" day of September, 2009, and the Hailey City
Standards, in the following manner: '

a) Surfacing shall be compacted road mix per the city standards of a street shoulder.

b) The road mix surface will be large enough, in width and length, per the drawings
submitted by the architect for (6) total vehicles to park; which is (3) to the north
of the middle/ lowest landing of the stairway and (3) spaces to the south. No stall
striping will be required. B

¢) A drainage swale shall be installed and continuous on a north-south axis just east
of the west property line (on the Property) between the parallel parking spaces
and the Property’s west boundary. _

d) The improved area shall consist of parallel parking spaces on the Property to
connect with/ align to the edge of existing asphalt in the City right-of-way.

6) Police Powers. Except as otherwise expressly provided herein, nothing
contained herein is intended to limit the police powers of the City or its discretion in
review of subsequent applications regarding development of the Property. This
Agreement shall not be construed to modify or waive any law, ordinance, rule, or
regulation not: expressly provided for herein, including, without limitation, applicable
building codes, fire codes, zoning ordinance and subdivision ordinance requirements for
the Property. '

7 Amendment. This Agreement may be revised, amended, or canceled in
whole or in part, only by means of a written instrument executed by the applicable parties
hereto and as evidenced by amended plats and development plans.

-
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8) Remedies. In the event the Property is not developed in accordance with
this Agreement, or if Owner, or its successors and assigns, if any, materially breach,
default or fail to perform any material obligation under this Agreement and do not cure
such breach, default or failure within thirty (30) days after written notice from City of the
breach, default or failure, or in the case of a breach which is incapable of being cured
within a thirty (30) day time period, the Owner, fails within thirty (30) days after written
notice from City to commence to cure the same and thereafter to prosecute the cure of
such breach with due diligence and continuity, the City has the right to take any and all
remedies allowed at law or equity against the defaulting party. Subject to the conditions
set forth herein, in the event of a breach of this Agreement, in addition to all other
remedies of law or in equity, this Agreement shall be enforceable by specific
performance by either party hereto. All remedies shall be cumulative.

9 Notices.  All notices and communications under this Agreement shall be in
writing and shall be (i) delivered in person or (ii) mailed, postage prepaid, either by
registered or certified mail; return receipt réquested, or by overnight express cartier,
addressed in each case to the party’s address set forth in the introductory paragraph of
this Agreement, or (iii) sent by facsimile with the original to follow by mail in the
manner described above. It is provided, however, that any party may change its
respective address for purposes of receipt of any such communication by giving ten (10)
days prior written notice of such change to the other party hereto in the manner provided
above. All notices sent pursuant to the terms of this paragraph shall be deemed received
(i) if sent by overnight, express carrier, on the next business day immediately following
the day sent, (ii) if sent by registered or certified mail, on the third business day
following the day sent or (iii) if sent by facsimile on the date so sent.

10)  Successors and Assigns; Covenant Running with Land. This Agreement
shall inure to the benéfit of the City and Owner and their respective heirs, successors and
assigns. This Agreemént, including all covenants, terms, and conditions set forth herein,
shall be and shall be and is hereby declared a covenant running with the land with regard
to the Property, or any portion thereof, and is binding on both parties to this Agreement
as well as their respective heirs, successors and assigns. g

1y Recordation and Release. This Agreement shall be recorded with the
Blaine County Recorder by the Ownet, at its cost. :

12)  No Waiver. In the event that the City or Owner, or their successors and
assigns, do not strictly comply with any of the obligations and duties set forth herein,
thereby causing a default under this Agreement, any forbearance of any kind that may be
granted or allowed by Owner, the City, or their successors and assigns, to the other party
under this Agreement, shall not in any manner be deemed or construed as waiving or
surrendering any of the conditions or covenants of this.Agreement with regard to any
subsequent default or breach.

13) - Partial Invalidity. In the event that any provision of this Agreement is
deemed to be invalid by reason of the operation of any law, or by reason of the
interpretation placed théreon by any court or other governmental body, this Agreement
shall be construed as not containing such provision and the invalidity of such provision

3=
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shall not affect the validity of a:(iy other provision hereof, and any and all other provisions
hereof which otherwise are lawful and valid shall remain in full force and effect.

14)  Entire Agreement. This Agreement sets forth the entire understanding of
the Parties, and shall not be changed or terminated orally. Any other agreements between
the parties, express or implied, are hereby cancelled and of no further force nor effect. It
is understood and agreed by the parties hereto that there are no verbal or written
promises, agreements, stipulations or other representations of any kind or character,
express or implied, other than as set forth in writing in this Agreement.

15)  Authority. Each of the persons executing this Agreement represents and
warrants that he has the lawful authority and authorization to execute this Agreement, as
well as all deeds, easements, liens and other documents required hereunder, for and on
behalf of the entity executing this Agreement.

16)  No Third Party Rights. This Agreement shall be for the sole benefit of the
Parties and/or their successors and assigns, and no covenants or agreements herein shall
be for the benefit of or create any rights in favor of any third parties.

17)  Governing Law. The validity, meaning and effect of this Agreement shall |
be determined in accordance with the laws of the State of Idaho.

18)  Time of Essence. Time is of the essence in this Agreement.

19)  Necessary Acts. Each party agrees to perform any further acts and
execute any documents that may be reasonably necessary to effect the purpose of this
Agreement. : : ‘

IN WITNESS WHEREOF, the Parties have executed this Agreement the day and
year written herein. '

CITY”

CITY OF HAILEY

By:

Richard L. Davis, Mayor
-ATTEST: ,

Mary Cone, Hailey City Clerk
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- “OWNER”

BLAINE COUNTY SCHOOL DISTRICT

*No. 61
By ‘
Julie Dahlgren, Chair
STATE OF IDAHO )
' ) ss.
‘County of Blaine )
On this day of October, 2009, before me the undersigned Notary Public in

and for said State, personally appeared RICHARD L. DAVIS, known or identified to me
to be the Mayor of Hailey and the person whose name is subscribed to the within
instrument, and acknowledged that he executed the same on behalf of the City of Hailey.

“IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year
in this certificate first above written.

Notary Public for Idaho |
Residingat ;.
My commission expires:

STATE OF IDAHO )
) ss.
County of Blaine )
On this day of October, 2009, before me the undersigned Notary Public in

and for said State, personally appeared Julie Dahlgren, the Chair of the Board of Trustees
of the Blaine County School District No. 61, known or identified to me to be the person
whose name is subscribed to the foregomg instrument, and acknowledged to me that she
executed the same.

IN WITNESS WHEREOF, I have hereunto set niy hand and affixed my official
seal the day and year in this certificate first above written.

Notary Public for Idaho
Residing at :
My commission expires:
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HAILEY ORDINANCE NO.__

AN ORDINANCE OF THE CITY OF HAILEY, IDAHO, AMENDING HAILEY S ZONING ORDINANCE
ORDINANCE NO. 532, AND THE OFFICIAL ZONING MAP INCORPORATED THEREIN, BY CHANGING
THE ZONING DISTRICT DESIGNATION OF THE HAILEY ZONING MAP, LOTS 4 THROUGH 10, BLOCK
126, HAILEY TOWNSITE, FROM GENERAL RESIDENTIAL (GR) TO LIMITED BUSINESS (LB);
PROVIDING FOR A SEVERABILITY CLAUSE; PROVIDING FOR A REPEALER CLAUSE; AND
PROVIDING FOR THE EFFECTIVE DATE OF THIS ORDINANCE UPON PASSAGE APPROVAL AND
PUBLICATION ACCORDING TOLAW.

'WHEREAS, the Hailey City Council has found that the following amendment to the Halley Ofﬁmal
-~ Zoning Map will generally conform to the Hailey Comprehens1ve Plan;

WHEREAS, the Halley City Council has found that essential public facilities and services are available to
support the full range of proposed uses without creating excessive additional requuements at public cost for
 the public facilities and services;

WHEREAS, the Hailey City Counc1l has found that the proposed uses are compa’uble with the surroundmg
- area;

WHEREAS the Hailey City Council has found that the amendment w1ll promote the pubhc health safety
and general welfare of the general public; and

WHEREAS, the City of Hailey has entered mto an Agreement, subject o Section 67-6511A of Idaho Code,
wrth the owner of sard property and for the purpose of regulating the use of said property.

E NOW THEREFORE, BE IT ORDAINED BY THE MAYOR AND CITY COUNCIL OF THE CITY OF

* HAILEY, IDAHO, AS FOLLOWS:

Sect1on 1.. Halley Ord1nance No. 532 and Hailey Official Zonmg Map incorporated thereln are hereby amended by
changmg the zoning district designation of Lots 4 through 10, Block 126, Hailey Townsite, from General
Residential (GR) to Limited Business (LB), subject to a development agreement to be recorded with the Blaine
County Recorder, pursuant to Idaho Code Section 67 651 lA and Hailey Zoning Ordmance Section 14.8.

Section 2. Should any section or provision of this Ordinance be declared by the courts to be unconstitutional or
invalid, such decision shall not affect the validity of the Ordinance as a whole or any part thereof other than the part
s0. declared to be unconstitutional or invalid. :

Sect1on 3. All City of Hailey ordinances or resolutions or parts thereof which -are in conﬂlct herew1th are hereby
repealed

Sectlon 4. This ordinance shall be in full force and effect from and after the required three (3) readmgs approval,
and pubhcatlon according to law. :

~ PASSED AND ADOPTED BY THE HAILEY CITY COUNCIL AND APPROVED BY THE MAYOR
THIS _~_ DAY OF , 2009.

. RlchardL Davis, Mayor, C1ty of Halley
Attest: T o

Mary Cone, City Clerk
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AGENDA ITEM SUMMARY.

DATE: 10/12/2009 DEPARTMENT: Legal DEPT. HEAD SIGNATURE:

SUBJECT:

Rezone of Lots 1-3, Block 126

AUTHORITY: O ID Code OIAR O City Ordinance/Code
(IFAPPLICABLE) ' ' ‘

BACKGROUND/SUMMARY OF ALTERNATIVES CONSIDERED:

At our last meeting, ! requested more time to prepare the development agreement(s) for the rezones of
Lots 1 through 10, Block 126. Lots 1 through 3, Block 126, are owned by the City of Hailey (Wood River
Rural Fire Station) and Lots 4 through 10, Block 126, are owned by the school district (former Silver Creek
Alternative School site). | do not believe it is appropriate to require a development agreement for the
Hailey property. For the Hailey property, | believe the Council could either rezone the property by adopting
the enclosed ordinance or decline the rezone request at this time.

Ned

FISCAL IMPACT / PROJECT FINANCIAL ANALYSIS: Casele #

Budget Line ltem # YTD Line ltem Balance $
Estimated Hours Spent to Date: : Estimated Completion Date:
Staff Contact: : Phone #

Comments:

ACKNOWLEDGEMENT BY OTHER AFFECTED CITY DEPARTMENTS: (IFAPPLICABLE)

2. City Attorney __ ‘Clerk /Finance Director ~ ___ Engineer © - Building
. Library ____Planning ____ Fire Dept. ‘

Safety Committee _ P & Z Commission ____Police

Streets __._Public Works, Parks __ Mayor

- RECOMMENDATION FROM APPLICABLE DEPARTMENT HEAD:

Make a motion to approve the rezone ordinance and conduct the first reading of the ordinance, or elect
not to approve the rezone.

FOLLOW-UP REMARKS:
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HAILEY ORDINANCE NO.

AN ORDINANCE OF THE CITY ‘OF HAILEY, IDAHO, AMENDING HAILEY’S ZONING ORDINANCE,
ORDINANCENO. 532, AND THE OFFICIAL ZONING MAP INCORPORATED THEREIN, BY CHANGING
THE ZONING DISTRICT DESIGNATION OF THE HAILEY ZONING MAP, LOTS 1, 2, AND 3; BLOCK 126,
HAILEY TOWNSITE, FROM GENERAL RESIDENTIAL (GR) TO LIMITED BUSINESS (LB); PROVIDING
FOR A SEVERABILITY CLAUSE; PROVIDING FOR A REPEALER CLAUSE; AND PROVIDING FOR THE
EFFECTIVE DATE OF THIS ORDINANCE UPON PASSAGE APPROVAL AND PUBLICATION
ACCORDING TO LAW. :

WHEREAS, the Hailey City Council has found that the following amendment to the Harley Ofﬁcral
Zoning Map will generally conform to the Hailey Comprehensrve Plan : o

WHEREAS the Hailey City Council has found that essential pubhc facilities and services are available to
support the full range of proposed uses without creatlng excessive additional requirements at public cost for
“the public facrlltles and services; :

‘WHEREAS, the Harley C1ty Councﬂ has found that the proposed uses are cornpatrble wrth the surroundmg
area; |

WHEREAS the Hailey City Council has found that the amendment w111 promote the pubhc health, safety
and general welfare of the general public; and

WHEREAS, the City of Harley has entered 1nto an Agreement subject o Section 67-651 1A of Idaho Code,
with the lessee of said property and for the purpose of regulating the use of said property

o NOW THEREFORE, BE IT ORDAINED BY THE MAYOR AND CITY COUNCIL OF THE CITY OF
HAILEY, IDAHO AS FOLLOWS

17

 Section 1. Harley Ordrnance No. 532 and Halley Official Zoning Map incorporated therein are hereby amended by
changing the zoning district designation of Lots 1, 2, and 3, Block 126, Halley Townsite, from General Residential
(GR) to Limited Business-(LB). :

Section 2. Should any section or provision of this Ordinance be declared by the courts to be unconstitutional or
invalid, such decision shall not affect the validity of the Ordinance as a whole or any part thereof other than the part
so declared to be unconstitutional or invalid. :

Section 3. All City of Hailey ordinances or resolutions or parts thereof, which are in conflict herewith, are hereby
repealed. ' ’

Sectlon 4. This ordinance shall be in full force and effect from and after the required three (3) readings, approval,
and publication according to law.

PASSED AND ADOPTED BY THE HAILEY CITY COUNCIL AND APPROVED BY THE MAYOR
THIS DAY OF , 2009.

. Richard L. Davis, Mayor, City of Hailey
Attest:

Mary Cone, City Clerk .
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AGENDA ITEM SUMMARY

DATE: 10/12/2009 DEPARTMENT: Legal DEPT. HEAD SIGNATURE: @

SUBJECT:

Hailey Ordinance No. 1031 (Nuisance Ordinance)

AUTHORITY: 0 ID Code O IAR O City Ordinance/Code
(IFAPPLICABLE)

BACKGROUND/SUMMARY OF ALTERNATIVES CONSIDERED:

See attached memo.

FISCAL IMPACT / PROJECT FINANCIAL ANALYSIS: Casele #

Budget Line Item # YTD Line item Balance $
Estimated Hours Spent to Date: Estimated Completion Date:
Staff Contact: Phone #
Comments:
NOWLEDGEMENT BY OTHER AFFECTED CITY DEPARTMENTS: (IFAPPLICABLE)
' éiﬁ ) City Attorney ____Clerk/ Finance Director __ Engineer __ Building

o Library ___Planning ~ ___ Fire Dept. ‘

Safety Committee P & Z Commission ___Police .

Streets ____‘Public Works, Parks ____Mayor

RECOMMENDATION FROM APPLICABLE DEPARTMENT HEAD:

Conduct a public hearing on the proposed ordinance. if the Council wishes to proceed with the adoption
of proposed Hailey Ordinance No. 1031, make a motion to adopt the proposed nuisance and conduct the
. first reading of Hailey Ordinance No. 1031.

FOLLOW-UP REMARKS:
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MEMORANDUM

TO: Mayor Rick Davis and Hailey City Council Members
" FROM: Ned C. Williamson
DATE:  October 12,2009

RE: Proposed Nuisance Ordinance |
m

I want to address several issues involving the proposed nuisance ordinance. First and foremost, 1
was asked to redraft our present ordinance codified as Chapter 8.08 following a court decision in
a criminal case. In that case, the magistrate orally opined that the definition of a nuisance was -
void for vagueness. Specifically, the court found the phrase “interferes with the reasonable
enjoyment of property by neighbors” was vague. By the way, this language is consistent with
state law. In my research, I found that many other cities used the general definitions found in
state law for a huisance but then the cities specifically enumerate examples of nuisances. ‘I
believe that approach is legal and will satisfy the court’s concern about vagueness.

Second, I would like to outline some important concepts about nuisances. A nuisance can be
treated as a public nuisance or a private nuisance. Courts have created several definitions of a
public nuisance and a private nuisance. In general terms, a public nuisance must affect an
interest common to the general public and may be prosecuted as a crime, while a private nuisance
is peculiar to one person and cannot be prosecuted as a crime. As drafted, the ordinance may be
used by the city in either a civil or criminal action. In the event the city declined to enforce the -
ordinance for various reasons (e.g., lack of resources or the violation was not substantial), then a
private property owner could seek a private action to remove the nuisance. See Section 8.04.090.

Traditionally, nuisance ordinances allow for the remedy of abatement of a nuisance. Before there
is an abatement of a nuisance, the property owner is entitled to due process of law, which -
specifically means notice and an opportunity to be heard. Section 8.04.040 outlines the
procedural due process requirements. Following due process, a governmental entity is then
entitled to summarily abate the nuisance. Court cases do not necessarily require a court order to
abate a nuisance.

Finally, I will address the Council comments from the last hearing and when appropriate, I will
highlight pertinent legal issues. I was not present for the last hearing but the City Administrator

advised me of the Council’s comments. I will address most of those comments. The changes are
found in the redlined version of the ordinance in the Council’s packet.

e Section 8.04.020 adds the definition of “Public Place.”
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Mayor Rick Davis

Hailey City Council Members
October 12, 2009

Page 2

e Section 8.04.030(2) includes the storage of vehicles on property other than driveways or
designated parking spaces. I was told that the Council wanted to include parking on

lawns as a nuisance. This provision may be controversial and may be difficult to enforce.

Section 8.04.030(11) requires a potential injury to persons or property.

Section 8.04.030(12) permits the repair of a vehicle for less than 30 days.

Section 8.04.030(14) creates an exception for domestic animals. ,

Section 8.04.070 allows abatement without a court order if the nuisance is an immediate

health hazard. In all other cases, abatement would require a court order. In both cases

(emergency or non-emergencies), the city would still be required to provide due process

consisting of notice and an opportunity to be heard. As noted earlier in this memo,

abatement may be ordered by a governmental entity without court order, but only if the

government provided due process. The proposed ordinance provides even greater

protection to property owners in non-emergency cases because abatement would only

happen after judicial involvement.

e Section 8.04.090 now includes the language, which was previously in Section 8.04. 070,
allowing the city to either initiate a civil or criminal action.

I have had further discussions with Council Member Haemmerle about his concerns with the
proposed ordinance. Council Member Haemmerle believes private individuals should be able to
pursue a private nuisance action if the city does not pursue a civil or criminal action.
Accordingly, I revised the definition of “Nuisance” to delete the reference to a public nuisance
and expanded the scope of the enumerated nuisances so that a nuisance could occur if there was
impact from a Public Place or adjacent property. Those changes are redlined. See Sections

- 8.04.030(1)(2)(10) and (11). '

Please contact me if you have any questions in advance of Monday’s meeting. Thank you.
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HAILEY ORDINANCE NO. 1031

AN ORDINANCE OF THE CITY OF HAILEY, IDAHO, REPEALING CHAPTERS 8.04 AND
8.08 OF THE HAILEY MUNICIPAL CODE, AND REPLACING CHAPTER 8.04 OF THE
HATLEY MUNICIPAL CODE TO PROVIDE A PURPOSE SECTION, TO PROVIDE
DEFINITIONS, TO ENUMERATE SPECIFIC NUISANCES, TO ESTABLISH A NUISANCE

ABATEMENT NOTICE, TO REQUIRE ABATEMENT OF A NUISANCE, TO PROVIDE AN

APPEAL PROCESS, TO ALLOW THE COLLECTION OF ABATEMENT COSTS BY THE
CITY, TO ESTABLISH PROHIBITED ACTS, AND TO PROVIDE A PENALTY PROVISION
FOR VIOLATIONS OF CHAPTER 8.04 OF THE HAILEY MUNICIPAL CODE;
PROVIDING FOR A SEVERABILITY CLAUSE; PROVIDING FOR A REPEALER
CLAUSE; AND PROVIDING FOR AN EFFECTIVE DATE OF THIS ORDINANCE UPON
PASSAGE, APPROVAL AND PUBLICATION ACCORDING TO LAW.

WHEREAS, the City of Hailey has prev1ously adopted Chapter 8.08 of the Halley
Municipal Code, which regulates the public nuisances;

WHEREAS, in order to promote the health, safety and welfare of the general public, the
Mayor and the City Council of the City of Hailey desire to amend Title 8 of the Hailey
Municipal Code by repealing Chapter 8.08 and replacing it with a new Chapter 8.04, to provide
for regulation of public nuisances; '

WHEREAS, the City of Hailey also desires to amend Chapter 8.08 of the Hailey
Municipal Code to provide for a procedure to abate public nuisances; and

'WHEREAS, thie City of Hailey also desires to consolidate the Chapters 8.04 and 8.08
into a new Chapter 8.04.

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND CITY
COUNCIL OF THE CITY OF HAILEY, IDAHO, AS FOLLOWS:

Section 1. Chapters 8.04 and 8.08 of the Hailey Municipal Code are hereby repealed in their
entirety and replaced with a new Chapter 8.04, as follows: ;

Chapter 8.04
Sections:

8.04.010 Purpose

8.04.020 Definitions

8.04.030 Nuisances Enumerated
8.04.040 Nuisance Abatement Notice
8.04.050 Abatement Required
8.04.060 Appeal

8.04.070 Abatement by City—Costs
8.04.080 Prohibited Acts

1-
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8.04.090 Violation—Penalty

. 8.04.010 Purpose. It is the purpose of this chapter to promote the public health,
safety and general welfare by regulating public nuisances within the city, by providing for the
abatement of such nuisances, by prohibiting those conditions that create health or safety hazards,
by prohibiting those conditions which interfere with the enjoyment of public or private property,
by controlling the deposit and burning of litter, and by prohibiting littering.

8.04.020 Definitions. For purposes of this Chapter 8.04, the following capitalized
words and phrases shall apply as defined herein: '

“Building Materials” shall mean and include lumber, plumbing materials, wallboard, sheet metal,
plaster, brick, cement, asphalt, concrete block, roofing material, cans of paint and similar
materials.

“Garbage” includes all putrescible waste, except sewage and body waste, including waste from
accurnulated animal food or vegetable matter, and including waste that attends the preparation,
use, cooking, dealing in or storing meat, fish, fowl, fruit and vegetables that shall include all of
such wastes or accumulations of vegetable matter of residences, restaurants, hotels and places
where food is prepared for human consumption. Garbage shall not include recognized industrial
by-products. ‘

“Garbage Contéiner” shall mean any and all containers and cans used for the storage and/or
collection of waste, Refuse, Garbage and/or Rubbish. -

“Junk” shall mean all appliances or parts thereof, all parts of motor vehicles, tires, all iron or
other metal, plastics, glass, paper, cardboard, rubber, lumber, wood (excepting stacked
firewood), mattresses, disabled trailers or parts thereof, all of which meet one of the following
requirements:

(a) Are discarded,;

(b) Are unusable;

(c) Are broken; or

(d) Have not been used for their primary and original purpose for a period of six months.
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comfort, health or safety of others, b) is indecent, or offensive to the senses, ¢) obstructs the free
use of property, so as to interfere with the comfortable enjoyment of life or property, or

- unlawfully obstructs the free passage or use, in the customary manner, of any navigable lake,
river, stream, canal, or basin, or any public park, square, street, alley, sidewalk or highway, or d)
is enumerated to be a Nuisance by Section 8.04.030 of the Hailey Municipal Code, :

“Owner” and “Occupant,” wherever used in this chapter, may be used interchangeably, and shall
mean every person in possession, charge or in control of any dwelling, flat, roominghouse, or
any eating place, shop, place of business, manufacturing or business establishment where -

| Garbage or other Refuse is created or accumulated.

2-
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‘Public Place” shall mean any property owned by, or dedicated to. the City of Hailey for the

purposes of providing city services and general circulation to the public. Such rights-of-way
include, but are not limited to public streets, alleys and sidewalks.

“Refuse” shall mean solid wastes, including Garbage and Rubbish.

“Rubbish” shall mean Refuse other than Garbage, tin cans, bottles, leaves, weeds and cuttings
from trees, lawns, shrubs, and gardens or other waste materials produced in the normal course of
doing business, or everyday living. Rubbish shall not include recognizable industrial by-
products.

“Street Tree” shall mean any tree, shrub, or other woody vegetation on lands within City
of Hailey street rights-of-way. :

“Waste” means unwanted solid, liquid, or gaseous materials.

8.04.030 Nuisances Enumerated. Without limitation of the generality of the - -
definition of Nuisance, the following acts, omissions, conditions and things are declared to be
and constitute a Nuisance: ' ’ ;

(1) Storing or accumulating, or permitting the storage or accumulation, of Junk on any

(2) Except as otherwise provide, the storing or accumulating, or permitting the storage
or accumulation, of automobiles, trucks or other motor.vehicles, or trailers or campers on
any property except on driveways or designated parking spaces where such vehicles,

trailers or campers are exposed to view from any Public Place or adjacent property:
provided. however, occasional parking of vehicles; trailers and campers on property not

on driveways or designated parking spaces for purposes of delivery or maintenance shall
not be considered a Nuisance. :

Waste or Refuse of any nature on any premises, or any dangerous accumulation of weeds,
trash, dirt, filth, waste shrubs, lawn or yard trimmings, except in Garbage Containers
maintained for regular collection. Regularly maintained compost piles shall not be

building or structure, or ii) any unused building or structure which is not properly secured
from entry, or failing to materially complete the exterior of any building or structure
commenced and left unfinished for a period of six (6) months or more.

explosive or other dangerous or hazardous substances, except when stored in compliance
with the requirements of all regulatory agencies having jurisdiction.

or within any unoccupied or abandoned building, dwelling, or other structure, under the
control of any person, and in a place accessible to the public, any abandoned, unattended
or discarded icebox, freezer, refrigerator or other container which has an airtight door or

3.
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lid, snap lock or other locking device which may not be released from the inside, without
first removing such door or lid, snap lock or other locking device from such icebox,
freezer, refrigerator or container.

(9)_Any unguarded or abandoned pit, well or hole dangerous to life or of more than two ___ - - { Deleted: 8 )
feet (2') in depth on any unenclosed lot, without substantial covering, protection or

_fencing.
(10) ‘The accumulation, or permitting the accumulation, of Building Materials or objects___ - - { Deleted: 9 )
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(11) The existence of any fence or other structure or thing on private property abutting or __ . - { Deleted: 0 )
fronting upon any Public Place or adjacent property which is in a sagging, leaning, _______ - {peleted: p B
decayed or otherwise dilapidated or unsafe condition and which may injure persons or _ _ _ ™~y peleted: stee, sidewalk orp )
property on a Public Place or adiacer_lt property. Tes { Deleted: fallon, }

)

——————————————————————— T Ittt == LS m 2 o - - — - —— - - - Deleted:
dumping ground for the wrecking or disassembling of automobiles, trucks, trailers, house { Deteted:

trailers, boats, tractors or other vehicle or machinery of any kind, or for the storing or
leaving of worn out, wrecked, inoperative or abandoned automobiles, trucks, trailers,
house trailers, boats, tractors or other vehicle or machinery of any kind or of any major
parts thereof; provided, however that an automobile wrecking yard or other junkyard, or
storage area for machinery or equipment where the same are permitted by the city zoning
regulations or where the same are being used by contractors or builders or by other
persons during the construction of a project at the site is not a Nuisance; and further
provided that the repair of a vehicle by the owner of property for a period not to exceed

thirty (30) day is not a Nuisance.

g

.- ‘{Deleted: 2

.- {Deleted: 3

Deleted: which is not securely

property in such a manner and for such purposes as are compatible with customary protected from insects and the clements,
or which is kept or handled in violation of

methods of good husbandry. . any other ordinance of the city

- -{ Deleted: 4

i
1]
«J U A A

building, fire or life safety codes.

~ 8.04.040 Nuisance Abatement Notice.

A. Ifitis determined that a Nuisance exists on any lot, place or area, or any street,

sidewalk or public right-of-way abutting the same, the city shall cause a notice to be issued to
abate such Nuisance.. Such notice shall contain a description of the property in terms reasonably
sufficient to identify the location of the Nuisance, describe the Nuisance in terrns reasonably
sufficient to identify the same, direct abatement of the Nuisance, and specify the penalty
provisions and appeal process as herein provided.

B. The abatement notice may be served in the following manner:

4
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1. By personal service on the Owner of the Iot, place or area, if the Owner
lives within the city, and by personal service on the Occupant or person in charge or control of
the property, if such person can be identified; or,

Ce 28 If the Owner does not live within the city, by registered mail to the Owner
at the address shown on the last available assessment roll, or as otherwise known, and, by
personal service on the Occupant or person in charge or control of the property, if such person
can be identified; or : '

3. Should the Owner not be known or have an available address, the posting
at a conspicuous place on the land, on abutting public right-of-way, and the publication of an

~ advertisement at least once a week, for a period of two weeks, in a newspaper of general

circulation, and by personal service on the Occupant or person in charge or control of the
property, if such person can be identified. The newspaper advertisement shall be a general
notice that the property has been posted and shall contain a general statement of the effect of
such posting.

8.04.050 Abatement Required. It shall be the duty of the Owner, or person
occupying or controlling any lot, place or area in the city which has been declared a Nuisance as
provided herein, within fifteen (15) days of posting, mailing or personal service of the Nuisance
abatement notice to remove the Nuisance. Upon the failure, neglect or refusal of any Owner or
Occupant so notified to remove the Nuisance, the city may cause legal action to be taken.

8.04.060 Appeal. Within fifteen (15) days from the date of posting, mailing or
personal service of the required Nuisance abatement notice to the Owner or person occupying or
controlling such lots or areas affected, such Owner or persons may appeal to the city council.
Such appeals shall be in writing and shall be filed with the city clerk. At the time of filing an
appeal, the appelldnt shall pay a fee for the appeal as established by resolution. At the regular
meeting of the city council, not less than ten (10) days nor more than thirty (30) days thereafter,
the city council shall proceed to hear and pass upon such appeal and the decision of the city
council thereupon shall be final and conclusive.

8.04.070 Abatement by City — Costs. If 2 Nuisance is deemed to be an immediate

e L T L L T T L Y L T L . L L S S L L S S T T S e

Deleted: Upon the failure, neglect or

- . . \ refusal of any Owner or Occupant so
such a Nuisance, and the cost of the work shall be paid by the Owner or Occupant or other ____ 5. | motified to emove the Nuisance within
person in control of the property. Upon the failure, neglect or refusal of any Owneror Occupant . -~ '« | the time specified herein
so notified to remove the Nuisance as required by court order, the city may proceed withthe . - < {Deleted: .

AN

removal work specified in the notice for removal of such a Nuisance, and the cost of the work
shall be paid by the Owner or Occupant or other person in control of the property. The expenses
of removal by the city of any Nuisance found under the provisions of this chapter shall constitute

a lien upon the property. , g st , -

8.04.080 Prohibited Acts.

A. Ttis unlawful for an Owner or Occupant to fail; neglect or refuse to remove a
Nuisance from a property within the City of Hailey within the time set forth in an abatement
notice served upon the Owner or Occupant in accordance with Section 8.04.040(B), above.

5.
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B. Itis unlawful for any person to throw or deposit, or cause to be thrown or deposited
upon any public street, alley, highway, ground, sidewalk, or any private vacant lot within the
City of Hailey, any Refuse or Waste.

C. Itisunlawful for any person to bumn or cause to be burned on any public street or
alley within the City of Hailey any Refuse or Waste. :

C. TItis unlawful for any person to dump, deposit or place any Garbage, Refuse, Waste
or Rubbish on private property or in any Garbage Container within the City of Hailey without the
authorization of the Owner or Occupant.

8.04.090 Violation—Penalty. Any person who violates any provision of this Chapter<- - - { Formatted: Indent: First line: ]
shall be guilty of a misdemeanor and shall, upon conviction, be fined not more than one thousand 0.49" Tabs: Not at 0.49" + 0.84”
dollars ($1000.00) or imprisoned in the county jail for a period of not more than six (6) months,
or by both such fine and imprisonment. The city may. at its option, institute a civil action for the
removal and the abatement of such Nuisance, or may institute a criminal action under this
Chapter 8.04. The rights and remedies provided by this ordinance are cumulative and the use of
any one right or remedy shall not preclude the City of Hailey from pursuing any or all other
remedies the city may have by law, statute, ordinance or otherwise. This ordinance does not
preclude the right of a private party to seek private enforcement of this ordinance against a party
violating this Ordinance, but does not provide any private right of enforcement agamst the city
for failure to enforce the provisions of this ordinance.

Section 2. If any section, paragraph, sentence or provision hereof or the application thereof to
any particular circumstances shall ever be held invalid or unenforceable, such holding shall not
affect the remainder hereof, which shall continue in full force and effect and applicable to all
circumstances to which it may validly apply.

Section 3. All ordinances and parts of ordinances in conflict herewith are hereby repealed.

Section 4. This Ordinance shall be in full force and effect from and after its passage, approval,
and publication according to law.

PASSED AND ADOPTED BY THE HAILEY CITY COUNCIL AND APPROVED
BY THE MAYOR THIS __ DAY OF , 2009.

Richard L. Davis, Mayor, City of Haﬂey

Aftest: -

Mary Cone, City Clerk

-6-
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HAILEY ORDINANCE NO. 1031

AN ORDINANCE OF THE CITY OF HAILEY, IDAHO, REPEALING CHAPTERS 8.04 AND
8.08 OF THE HAILEY MUNICIPAL CODE, AND REPLACING CHAPTER 8.04 OF THE
HAILEY MUNICIPAL CODE TO PROVIDE A PURPOSE SECTION, TO PROVIDE
DEFINITIONS, TO ENUMERATE SPECIFIC NUISANCES, TO ESTABLISH A NUISANCE
ABATEMENT NOTICE, TO REQUIRE ABATEMENT OF A NUISANCE, TO PROVIDE AN
- APPEAL PROCESS, TO ALLOW THE COLLECTION OF ABATEMENT COSTS BY THE
CITY, TO ESTABLISH PROHIBITED ACTS, AND TO PROVIDE A PENALTY PROVISION
FOR VIOLATIONS OF CHAPTER 8.04 OF THE HAILEY MUNICIPAL CODE;
PROVIDING FOR A SEVERABILITY CLAUSE; PROVIDING FOR A REPEALER
CLAUSE; AND PROVIDING FOR AN EFFECTIVE DATE OF THIS ORDINANCE UPON
PASSAGE, APPROVAL AND PUBLICATION ACCORDING TO LAW.

WHEREAS, the City of Ha1ley has prev1ously adopted Chapter 8 08 of the Hailey
Municipal Code, which regulates the public nuisances;

WHEREAS, in order to promote the health, safety and welfare of the general public, the
Mayor and the City Council of the City of Hailey desire to amend Title 8 of the Hailey ;
Municipal Code by repeahng Chapter 8. 08 and replacing it w1th anew Chapter 8 04 to prov1de
for regulation of public nuisances;

WHEREAS, the City of Hailey also desires to amend Chapter 8.08 of the Hailey
 Municipal Code to provide for a procedure to abate public nuisances; and

WHEREAS, the City of Ha11ey also desnes to consohdate the Chapters 8.04 arid 8.08"
into a new Chapter 8.04.: » 4 - |

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AN D CITY
COUNCIL OF THE CITY OF HAILEY, IDAHO, AS FOLLOWS:

Section 1. Chapters 8.04 and 8.08 of the Hailey Mﬁnicipal Code are hereby repealed in their
entirety and replaced with a new Chapter 8.04, as follows:

Chapter 8.04

HEALTH AND SAFETY

Sections:

8.04.010 Purpose

8.04.020 Definitions

8.04.030 Nuisances Enumerated
8.04.040 Nuisance Abatement Notice
8.04.050 Abatement Required
8.04.060 Appeal

8.04.070 Abatement by City—Costs
8.04.080 Prohibited Acts

-1-
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8.04.090 Violation—Penalty

8.04.010 Purpose. It is the purpose of this chapter to promote the public health,
safety and general welfare by regulating public nuisances within the city, by providing for the
abatement of such nuisances, by prohibiting those conditions that create health or safety hazards,
by prohibiting those conditions which interfere with the enjoyment of public or private property, .
by controlling the deposit and burning of litter, and by prohibiting littering.

8.04.020 Definitions. For purposes of this Chapter 8.04, the followihg capitalized
words and phrases shall apply as defined herein: '

“Building Materials” shall mean and include lumber, plumbing materials, wallboard, sheet metal,
plaster, brick, cement, asphalt, concrete block, roofing material, cans of paint and similar
materials.

“Garbage” includes all putrescible waste, except sewage and body waste, including waste from
accumulated animal food or vegetable matter, and including waste that attends the preparation,
use, cooking, dealing in or storing meat, fish, fowl, fruit and vegetables that shall include all of
such wastes or accumnulations of vegetable matter of residences, restaurants, hotels and places
where food is prepared for human consumption. Garbage shall not include recognized industrial
by-products. '

“Garbage Container” shall mean any and all containers and cans used for the storage and/or
collection of waste, Refuse, Garbage and/or Rubbish.

“Junk” shall mean all appliances or parts thereof, all parts of motor vehicles, tires, all iron or
other metal, plastics, glass, paper, cardboard, rubber, lumber, wood (excepting stacked
firewood), mattresses, disabled trailers or parts thereof, all of which meet one of the following
requirements:

(a) Are discarded;

(b) Areunusable; : ‘

(c) Are broken; or .

(d) Have not been used for their primary and original purpose for a period of six months.

“Nuisance” shall mean any condition or use of property which a) injures or endangers the
comfort, health or safety of others, b) is indecent, or offensive to the senses, c) obstructs the free
use of property, so as to interfere with the comfortable enjoyment of life or property, or
unlawfully obstructs the free passage or use, in the customary manner, of any navigable lake,
river, stream, canal, or basin, or any public park, square, street, alley, sidewalk or highway, or d)
is enumerated to be a Nuisance by Section 8.04.030 of the Hailey Municipal Code.

“Owner” and “Occupant,” wherever used in this chapter, may be used interchangeably, and shall
mean every person in possession, charge or in control of any dwelling, flat, roominghouse, or
any eating place, shop, place of business, manufacturing or business establishment where
Garbage or other Refuse is created or accumulated.
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“Public Place” shall mean any property owned by, or dedicated to, the City of Hailey for the
purposes of providing city services and general circulation to the public. Such nghts of—way
include, but are not limited to pubhc streets, alleys and sidewalks. :

“Refuse” shall mean solid wastes, including Garbage and Rubbish.

“Rubbish” shall mean Refuse other than Garbage, tin cans, bottles, leaves, weeds and cuttings
from trees, lawns, shrubs, and gardens or other waste materials produced in the normal course of
doing business, or everyday living. Rubbish shall not mclude recognizable industrial by—
products. :

“Street Tree” shall mean any tree, shrub, or other Woody vegetation on lands within City
of Hailey street rights-of-way.

“Waste” means unwanted solid, liquid, or gaseous materials.

8.04.030 Nuisances Enumera’ted Without limitation of the generality of the
definition of Nuisance, the following acts, omissions, cond1t10ns and things are declared to be
and constitute a Nuisance:

(1) Storing or accumulating, or permrttmg the storage or accumulatlon of Junk.on any

premises where the Junk is exposed to view from any Public Place, or adjacent property

(2) Except as otherwise provide, the storing or accumulating, or permitting the storage

or accumulation;, of automobiles, trucks or other motor vehicles, or trailers or campers on

any property except on driveways or designated parking spaces where such vehicles;
trailers or campers are exposed to view from any Public Place or adjacent property;
provided, however, occasional parking of vehicles, trailers and campers on property not
on driveways or designated parking spaces for purposes of dehvery or maintenance shall
not be considered a:-Nuisance. :

(3) The accumulation, or permitting the acoumulatron of, tin cans, bottles trash htter

Waste or Refuse of any nature on any premises, or any dangerous accumulation of weeds,

trash, dirt, filth, waste shrubs, lawn or yard trimmings, except in Garbage Containers

maintained for regular collection. Regularly mamtamed compost piles shall not be
considered a Nuisance. :

(4) Permitting the existence of 1) any dllapldated aba:ndoned or partlally destroyed

building or structure, or ii) any unused building or structure which is not properly secured

from entry, or failing to materially complete the exterior of any building or structure
commenced and left unfinished for a period of six (6) months or more.

(5) Storing, or permitting to be stored, any toxic, radioactive, caustic, flammable,

explosive or other dangerous or hazardous substances, except when stored in compliance

with the requirements of all regulatory agencies havmg jurisdiction.

(6) Permitting the existence of any putrid, unsound or unwholesome bones, meat hldes

or skins, or the whole:or any part of anly dead animal, fish or fowl.

(7) Privies, vaults, césspools; sumps, pits, excavations or like places which are not

securely protected, or which are foul or malodorous. ,

(8) Leaving or permitting to remain outside of any dwelling, building, or other structure,

or within any unoccupied or abandoned building, dwelling, or other structure, under the

control of any person, and in a place accessible to the public, any abandoned, unattended
or discarded icebox, freezer, refrigerator or other container which has an airtight door or
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lid, snap lock or other locking device which may not be released from the inside, without
first removing such door or lid, snap lock or other locking device from such icebox,
freezer, refrigerator or container.

(9) Any unguarded or abandoned pit, well or hole dangerous to life or of more than two
feet (2") in depth on any unenclosed lot, without substantial covering, protection or
fencing.

(10) The accumulation, or permitting the accumulation, of Building Materials or objects
of any nature where the same endangers property or safety, or constitutes a fire hazard, or
where the Building Materials are exposed to view from any Public Place or adjacent
property before or after the duration of a valid building permit.

(11) The existence of any fence or other structure or thing on private property abutting or
fronting upon any Public Place or adjacent property which is in a sagging, leaning,
decayed or otherwise dilapidated or unsafe condition and which may injure persons or
property on a Public Place or adjacent property.

(12) The existence or maintenance on any premises of a storage area, junkyard or
dumping ground for the wrecking or disassembling of automobiles, trucks, trailers, house
trailers, boats, tractors or other vehicle or machinery of any kind, or for the storing or
leaving of worn out, wrecked, inoperative or abandoned automobiles, trucks, trailers,
house trailers, boats, tractors or other vehicle or machinery of any kind or of any major
parts thereof; provided, however that an automobile wrecking yard or other junkyard, or
storage area for machinery or equipment where the same are permitted by the city zoning
regulations or where the same are being used by contractors or builders or by other
persons during the construction of a project at the site is not a Nuisance; and further
provided that the repair of a vehicle by the owner of property for a period not to exceed
thirty (30) day is not a Nuisance.

(13) Visible vehicle tires not mounted on a vehicle, vehicle bodies or parts, bed
mattresses or springs, water heaters or other large household appliances.

(14) Animal manure in any quantity which creates a public health hazard, other than
manure from domesticated pets; provided, however, animal manure may be used on a
property in such a manner and for such purposes as are compatlble with customary
methods of good husbandry.

(15) Any loud and unnecessary noises, as enumerated in Section 9.04.030 of the Hailey
Municipal Code, as amended. ,
(16) All other uses or structures which are declared to be Nuisances by city ordinance, or
building, fire or life safety codes.

8.04.040 Nuisance Abatement Notice.

A. Ifitis determined that a Nuisance exists on any lot, place or area, or any street,
sidewalk or public right-of-way abutting the same, the city shall cause a notice to be issued to
abate such Nuisance. Such notice shall contain a description of the property in terms reasonably
sufficient to identify the location of the Nuisance, describe the Nuisance in terms reasonably
sufficient to identify the same, direct abatement of the Nuisance, and specify the penalty
provisions and appeal process as herein provided.

B. The abatement notice may be served in the following manner:
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1. By personal service oni the Owner of the lot, place or area, if the Owner
lives within the city, and by personal service on the Occupant or person in charge or control of
the property, if such person can be identified; or,

: 2. If the Owner does not live within the city, by registered mail to the Owner
at the address'shown on the last available assessment roll, ot as otherwise known, and, by
personal service on the Occupant or person in charge or control of the property, if such person
can be identified; or -

: 3. Should the Owner not be known or have an available address, the posting
at a conspicuous place on the land, on abutting public right-of-way, and the publication of an
advertisement at least once a week, for a period of two weeks, in a newspaper of general
circulation, and by personal service on the Occupant or person in charge or control of the
property, if such person can be identified.  The newspaper advertisement shall be a general
notice that the property has been posted and shall coritain a general statement of the effect of
such posting. ~

8.04.050 Abatement Required. It shall be the duty of the Owner, or person
occupying or controlling any lot, place or area in the city which has been declared a Nuisance as
provided herein, within fifteen (15) days of posting, mailing or personal service of the Nuisance
abatement notice to remove the Nuisance. Upon the failure, neglect or refusal of any Owner or
Occupant SO not1ﬁed to remove the Nulsance the city may cause legal action to be taken.

8. 04 060 Appeal. Within fifteen (15) days from the date of postmg, mailing or
personal service of the required Nuisance abatement notice to the Owner or person occupying or
controlling such lots or areas affected, such Owner or persons may appeal to the city council.
Such appeals shall be in writing and shall be filed with the city clerk. At the time of filing an
appeal, the appellant shall pay a fee for the appeal as established by resolution. At the regular
meeting of the city council, not less than ten (10) days nor more than thirty (30) days thereafter,
the city council shall proceed to hear and pass upon such appeal and the demsmn of the city
council thereupon shall be ﬁnal and concluswe

8.04.070 Abatement bv Cltv — Costs. If a Nuisance is deemed to be an immediate
health hazard,the city may proceed with the removal work specified in the notice for removal of
such a Nuisance, and the cost of the work shall be paid by the Owner or Occupant or other
person in control of the property. Upon the failure, neglect or refusal of any Owner or Occupant
so notified to remove the Nuisance as required by court order, the city may proceed with the
removal work specified in the notice for removal of such a Nuisance, and the cost of the work
shall be paid by the Owner or Occupant or other person in control of the property. The expenses
of removal by the city of any Nuisance found under the provisions of this chapter shall constitute
a lien upon the property.

8.04.080 Prohibited Acts.
A. Ttisunlawful for an Owner or Occupant to fail, neglect or refuse to remove a

Nuisance from a property within the City of Hailey within the time set forth in an abatement
notice served upon the Owner or Occupant in accordance with Section 8.04.040(B), above.
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B. Itisunlawful for any person to throw or deposit, or cause to be thrown or deposited
upon any public street, alley, highway, ground, sidewalk, or any private vacant lot within the
City of Hailey, any Refuse or Waste.

C. Itisunlawful for any person to burn or cause to be burned on any public street or
alley within the City of Hailey any Refuse or Waste.

C. Itisunlawful for any person to dump, deposit or place any Garbage, Refuse, Waste
or Rubbish on private property or in any Garbage Container within the City of Hailey without the
authorization of the Owner or Occupant.

8.04.090 Violation—Penalty. Any person who violates any provision of this Chapter
shall be guilty of a misdemeanor and shall, upon conviction, be fined not more than one thousand
dollars ($1000.00) or imprisoned in the county jail for a period of not more than six (6) months,
or by both such fine and imprisonment. The city may, at its option, institute a civil action for the
removal and the abatement of such Nuisance, or may institute a criminal action under this
Chapter 8.04. The rights and remedies provided by this ordinance are cumulative and the use of
any one right or remedy shall not preclude the City of Hailey from pursuing any or all other
remedies the city may have by law, statute, ordinance or otherwise. This ordinance does not
preclude the right of a private party to seek private enforcement of this ordinance against a party
violating this Ordinance, but does not provide any private right of enforcement against the city
for failure to enforce the provisions of this ordinance.

Section 2. If any section, paragraph, sentence or provision hereof or the application thereof to
any particular circumstances shall ever be held invalid or unenforceable, such holding shall not
affect the remainder hereof, which shall continue in full force and effect and applicable to all
circumstances to which it may validly apply.

Section 3. All ordinances and parts of ordinances in conflict herewith are hereby repealed. |

Section 4. This Ordinance shall be in full force and effect from and after its passage, approval,
and publication according to law.

PASSED AND ADOPTED BY THE HAILEY CITY COUNCIL AND APPROVED
BY THE MAYOR THIS ___ DAY OF , 2009.

Richard L. Davis, Mayor, City of Hailey

Attest:

Mary Cone, City Clerk

-163-






